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J. R. McCARL VS. DAVID HALSTEAD 
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A Supreme Court of the District of Columbia 


David Halstead, Receiver of the American' 
Manganese Manufacturing Company, peti¬ 
tioner, 

vs. 


i 


At law, No 


76S50 


J. R. McCarl, Comptroller General of the 
United States, respondent 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and s proceed¬ 
ings had in the above-entitled cause, to wit: 

i 

1 Amended 'petition for writ of mandamus 

Filed Oct. 14, 1929. Frank E. Cunningham, clerk 


In the Supreme Court of the District of Columbia 


David Halstead, Receiver of the American' 
Manganese Manufacturing Company, peti¬ 
tioner, 

vs. 


At law, No. 76S50 


J. R. McCarl, Comptroller General of the 
United States, respondent 


To the honorable the Chief Justice and the Justices of the Supreme 
Court of the District of Columbia: 

The petition of David Halstead, receiver of the American Man¬ 
ganese Manufacturing Company, respectfully shows to the court: 

First. That your petitioner is David Halstead, receiver of the 
American Managanese Manufacturing Company, and his; residence 
is 301 West Johnson Street, Philadelphia, Pennsylvania. 

Second. That the respondent, J. R. McCarl, of Washington, D. C., 
is the Comptroller General of the United States, duly appointed and 
qualified as such, and has had, since July 1921, and still has, control 
and direction of that part of the Government of the United States 
known as the General Accounting Office. 

Third. That the American Manganese Manufacturing Com- 
2 pany is, and at all of the times herein mentioned wa$, a corpo¬ 
ration duly organized and existing under the laws of the 
State of Pennsylvania, with its principal place of business at Phila¬ 
delphia, in said State. 

Fourth. That in concurrent actions brought against the American 
Manganese Manufacturing Company by the Aldine Trust Company, 
of Philadelphia, Pennsylvania, and Edward E. Marshall of Phila¬ 
delphia, Pennsylvania, in the Court of Common Pleas No. 4 of Phila- 
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delphia County, Pennsylvania, at the September term of the year 
1922, for the purpose of foreclosing certain mortgages, applying for 
a receiver, to conserve the assets of said company, and for other pur¬ 
poses, your petitioner was, on December 13, 1922, duly appointed 
receiver of the said American Manganese Manufacturing Company 
for the limited purpose of foreclosing certain mortgages and also as 
general receiver for all purposes. Copies of the decrees so appoint¬ 
ing receiver are attached hereto, and marked “Exhibits 1 and 1-A,” 
respectively. 

Fifth. That in the month of May, 1919, prior to the appointment 
of petitioner as receiver of said American Manganese Manufacturing 
Company, and pursuant to the provisions of section 5 of the war 
minerals relief act (40 Stat. 1274), the American Manganese Manu¬ 
facturing Company duly filed a claim with the Secretary of the 
Interior for losses to be determined pursuant to the provisions of 
said act. 

Sixth. That on December 9th, 1925, and pursuant to the provisions 
of the said war minerals relief act (40 Stat. 1274, as amended), the 
Secretary of the Interior, after having duly considered the claim, 
duly made an award in favor of the said American Manganese Manu¬ 
facturing Company in the sum of $97,139.50, in the following lan¬ 
guage : 

3 United States Department of the Interior, 

Washington , Dec. 9 , 1925. 

Ik re American Manganese Manufacturing) WarmXerals relief act 

Company 1 Manganese. 

In the above claim, under the war minerals relief act, section five, 
act of March 2, 1919 (40 Stat. 1274), as amended, after a due con¬ 
sideration of the record, an award is made in the sum of $97,139.50. 

(Signed) Hubert Work, 

Secretary. 

And thereafter said award was duly certified to respondent, the 
Comptroller General of the United States, for payment in the manner 
and form as follows: 

United States Department of the Interior, 

Washington ., Dec. 9 , 1925. 

Claim No. 1199. Manganese 
Date of questionnaire, May 29, 1919 

On this date the Secretary of the Interior made an award, under 
section five, act of March 2, 1919 (40 Stat. 1274), as amended, of 
ninety-seven thousand one hundred and thirty-nine dollars and fifty 
cents ($97,139.50), to the American Manganese Manufacturing Com¬ 
pany. This claimant’s address is u Care Manton M. Wyvell, attor¬ 
ney, Union Trust Building, Washington, D. C.” The award is 
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hereby certified to the General Accounting Office, claims division, 
for payment. 

4 The award is attached. 

(Signed) Hubert Work, 

Secretary. 

To the General Accounting Office, 

Claims Division , i/'JJ New\ York Avenues \ 

Washington , D. C. 

Seventh. That under date of January 5, 1926, your petitioner duly 
filed with respondent formal claim for the amount of said award, 
together with certified copy of the order of the Court of Common 
Pleas No. 4, Philadelphia County, Pennsylvania, by which j he was 
appointed receiver, the language of said claim reading as follows: 

The American Manganese Manufacturing Company herewith, 
through me, David Halstead, receiver, hereby respectfully makes 
claim for an award made to the American Manganese Manufactur¬ 
ing Company under section five of the act of March 2, 1919 (40 Stat. 
1274), for $97,139.50. I further state that I was duly appointed 
receiver of the American Manganese Manufacturing Company on 
December 13, 1922, by the Court of Common Pleas No. 4, Philadel¬ 
phia County, Pennsylvania; that ever since December 13, 1922, I 
have been and still am acting as said receiver; that the check in 
settlement of said award should be sent to me as receiver at the fol¬ 
lowing address: David Halstead, receiver, American Manganese 
Mfg. Co., care of Henry P. Brown, Esq., Land Title Building, Phila¬ 
delphia, Pa. Attached hereto is a printed copy of the order appoint¬ 
ing me receiver. 

American Manganese Manufacturing Company, 
Bv David Halstead, Receiver . i 

(Verification.) 

Eighth. That respondent, J. R. McCarl, the Comptroller General 
of the United States, did not issue nor cause to be issued a certificate 
directing the Treasurer of the United States to pay said ajward to 
your petitioner, David Halstead, receiver of said company, duly ap¬ 
pointed such as aforesaid, but withheld payment and continued, and 
still continues so to do. 

Ninth. That your petitioner received a letter from respondent, 
J. R. McCarl, the Comptroller General, dated January 

5 5, 1926, which reads textually as follows: 

January 5j, 1926. 

PWE-907 i 

0118865 i 


Mr. David Halstead, Receiver. American Manganese Mfg. Co., 

% Henry P. Brovin. Esq.s 

Land Title Buildings Philadelphia , Pa. 

Sir: Receipt is acknowledged of communication dated January 5, 
1926, from Manton M. Wyvell, attorney, and your affidavit as re¬ 
ceiver of the American Manganese Mfg. Company, in which you 
request that check in settlement of amount of award made by the 
Secretary of the Interior under section five, act of March 2, 1919 (40 
Stat. 1274), as amended, be sent to you as receiver. 
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The Commissioned of Internal Revenue has advised this office that 
the American Manganese Mfg. Company is indebted to the United 
States for assessments of income taxes in the amount of $778,220.93, 
together with penalties amounting to $38,901.15, and further that 
these amounts do not include interest which has accrued on the out¬ 
standing assessments. 

It is requested that you advise this office what steps you intend 
to take with the view of liquidating the indebtedness of the American 
Manganese Company to the United States for taxes, penalties, and 
interest, and also whether it is agreeable to you for this office to use 
the award apparently due as a partial offset against the indebtedness. 
Respectfully, 

J. R. McCarl, 

si. Comptroller General-. 

Tenth. That immediately following the receipt of the aforesaid 
letter, petitioner, at various times, denied both to respondent and to 
the Internal Revenue Bureau of the United States Treasury Depart¬ 
ment anv indebtedness owing from the American Manganese Manu- 
factoring Company to the United States, and refused to consent to 
the setoff suggested in said respondent’s letter stated in paragraph 
ninth above. 

6 Eleventh. That, in particular, under date of April 13. 1926, 

petitioner replied to the aforesaid letter of respondent in a 
communication addressed by petitioner to respondent, reading textu- 
ally as follows: 

April 13. 1926. 

Hon. J. R. McCarl. 

Comptroller General, 

Treasury Building , Washington , D. C. 

In re: American Manganese Manufacturing Company 

Sir: Reference is made to vour letter of January 5, 1926, 
addressed to the undersigned, David Halstead, receiver for the 
American Manganese Manufacturing Company, in which you refuse 
to make settlement of an award in the sum of $97,139.50 made by the 
Secretary of the Interior under the war minerals relief act, to wit, 
section 5, act of March 2, 1919 (42 Stat. 1274), as amended, for the 
reason that the Commissioner of Internal Revenue had advised you 
that the American Manganese Manufacturing Company is indebted to 
the United States for income taxes in the amount of $978,220.93, 
together with penalties, amounting to $38,901.15, and interest which 
has accrued on the outstanding assessment. 

A conference was held on March 31, 1926. by the attorneys for the 
undersigned with the Assistant Solicitor of Internal Revenue, who 
has charge of this case, and he took the position that the Government 
was empowered to set-off the awards against this alleged tax liability 
under and by reason of the act of March 3, 1875, chapter 149, 18 
Statutes at Large 481. 

The undersigned, David Halstead, receiver for the American Man¬ 
ganese Manufacturing Company, hereby refuses to consent to the 
set-off aforesaid, and formally denies the existence of the alleged 
indebtedness of the American Manganese Manufacturing Company 
to the United States for the following reasons: 
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1. The alleged debt arises out of a claim of the Commissioner of 
Internal Revenue that the American Manganese Manufacturing 
Company owes income taxes for the year 1917 in the principal sum 
of $283,*689.84, and for the year 1918 in the principal |suin of 
$494,030.09, together with penalties and interest. 

2. The alleged tax liability for the year 1918 was completely wiped 
out by an overassessment letter dated June 23, 1925, symbols IT: 
CR: G-9: JOT, signed by J. G. Bright, deputy commissioner, and 
addressed to the American Manganese Manufacturing Company, 
in which an overassessment for the vear 1918 was allowed the 
American Manganese Manufacturing Company in the amount of 

$508,435.40. 

7 3. The alleged tax liability for the year 1917 was barred 

by the statutes of limitations contained in the revenues act of 

1921 and succeeding acts, as of March 28, 1923, a date prior to the 
award in question. 

Finally, and in accordance with the provisions of the said act of 
March 3, 1875, chapter 149, 18 Statutes at Large 481, under the 
authority of which you are attempting to make the set-off in question, 
the undersigned, David Halstead, receiver for the American Manga¬ 
nese Manufacturing Company, hereby formally demands that you 
pay him the aforesaid award made the American Manganese Manu¬ 
facturing Company, and further that, if you refuse to do so, then, 
since the debt alleged is not in suit, that you and/or the Honorable 
Andrew W. Mellon, Secretary of the Treasury, cause legal pro¬ 
ceedings to be immediately commenced against taxpayer to enforce 
the alleged debt and to cause the same to be prosecuted to final 
judgment with all reasonable dispatch, to the end that the under¬ 
signed may defend against the alleged indebtedness. 

Yours very truly, 

David Halstead, 

Receiver , American Manganese Mfg . Co. 

A. G. Dickson, 

Of Counsel for the Receiver , 750 Bullitt Building , Philadelphia Ra. 

Copy to Hon. Andrew W. Mellon, Secty. Treasury United States, 
Washington, D. C. 

AGD/W. ! 

Twelfth. That a copy of said communication set forth; in para¬ 
graph numbered eleventh herein was mailed by petitioner to 
Honorable Andrew W. Mellon, Secretary of the Treasury of the 
United States, Washington, D. C. 

Thirteenth. That under date of August 17, 1926, petitioner, by 
his duly authorized attorney, Manton M. Wyvell, wrote a letter 
addressed to and delivered to respondent’s office reading as follows: 

8 August 17, 1926. 

Claims Division, General Accounting Office, 

Washington , D. C . 

0118665. PWE-907 

Gentlemen: I refer to the award made by the Secretary of the 
Interior pursuant to section 5 of the act of March 2, 1919 (40 Stat. 
1274), for $97,139.50 in favor of the American Manganese Manufac- 
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turing Co. of Philadelphia, Penn., which company is in the hands of 
a receiver and the Hon. David Halstead is such receiver. 

The Internal Revenue Bureau has alleged a tax liability for the 
taxable year 1917 of approximately $250,000, which tax liability the 
receiver has regularly and consistently denied. I now beg to advise 
you that I have been informed that the claim which was filed for 
said tax by the U. S. district attorney of Philadelphia has been re¬ 
jected by the said David Halstead, receiver, and that it will be neces¬ 
sary for the Government to prove the validity of the tax before it 
can be lawfully imposed upon the receiver. Among other defenses 
the receiver alleges that no notice of tax was received and no effort 
to collect the tax was made until after the period of limitations had 
run against the Government. 

I further beg to advise you that the U. S. Circuit Court of Appeals, 
2nd Circuit, in the case of the Lighterage Co. v. Seaman, decided 
that the tax imposed under such circumstances was invalid and was 
barred by the statute of limitations. The Government has appealed 
the case to the United States Supreme Court, and such appeal will 
be heard in October or November next. 

In view of the rejection of the claim by the receiver, I request that 
the Comptroller General either make payment of the award above 
mentioned to the receiver, or that no further action be taken by the 
Comptroller General until the courts have decided with respect to 
the legality of the tax alleged to be due. 

Verv truly yours. 

V V V J 


Man ton M. Wyvell. 


Fourteenth. That your petitioner, prior to September 14, 1926, 
repeatedly denied that any indebtedness was owing the United States 
from the American Manganese Manufacturing Company, and re- 
fused to consent to any proposed set-off of such alleged indebtedness 
against the award made the American Manganese Manufactur- 
9 ing Company by the Secretary of the Interior, and such denials 
and such refusals were made both to the respondent and to 
the Internal Revenue Bureau, United States Treasury Department, 
upon the following grounds: 

That the tax claim in question was barred by the statute of limi¬ 
tations contained in the taxing act covering the year in question 
(see sec. 250-D, revenue act of 1921): 

The income and excess profits tax return of the American Man¬ 
ganese Manufacturing Company for the year ending December 31, 
1917. was filed on March 28. 1918. No suit or proceeding was be¬ 
gun within five years from that date. 

That the alleged taxes were not properly assessed and were never 
due, the assessment having been made, not after due consideration 
of the facts involved, but as a mere guess on the part of the Com¬ 
missioner of Internal Revenue. 

Fifteenth. That despite such denials, and contrary to and in vio¬ 
lation of the duties imposed upon the Secretary of the Treasury 
by the act of March 3, 1875, which duties by the “ Budget and Ac¬ 
counting Act ” of June 10. 1921, have devolved upon respondent 
and upon the General Accounting Office, of which respondent is the 
head, respondent arbitrarily ana illegally made, or attempted to 
make, an alleged set-off of said award, above described, as against 
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taxes claimed to be due, said set-off being made under date of Sep¬ 
tember 14, 1926, and reading textuallv as follows: 

10 General Accounting Office Form 40 

Notice of settlement of claim 

i 

In reply refer to certificate No. 0130748. 

Interior settlements and claims. 

Claim No. 0118865. 

General Accounting Office, I 

Bookkeeping Division, 
Washington , D. C ., Sept. 1%. 1926. 
American Manganese Manufacturing Co., 

David Halstead, Receiver. 

c/o Henry P. Brown. Esq.. Land Title Building , 

Philadelphia. Pen nsylvania. 

Warrant to issue as noted below 

Your claim (s) for payment of award made by the Secretary of 
the Interior on December 9. 1925. under the war minerals relief 
act. section five, act of March 2. 1919 (40 Stat. 1274). as amended, 
Interior claim drll99, has (have) been settled and the sum of ninety- 
seven thousand one hundred thirty-nine dollars and fifty cents has 
been allowed per above certificate number, payable from the appro¬ 
priation (s) 4X227. adjustment and payment of mineral claims, 
act March 2, 1919 (as amended bv act of November 23, 1921, 42 
Stat, 322). # ' 

Let a warrant for the amount of this claim be made payable to 
the Treasurer of the United States for deposit as an internal rev¬ 
enue collection with personal credit as by B. D. McCaughn. col¬ 
lector for the first collection district of Pennsylvania. 

This action is taken in order that $97,139.50 mav be used as a 

■ • 

partial set-off against claimant's indebtedness in the amount of 
$283,689.84. representing outstanding assessments of income taxes 
for the year 1917. 

Treasurer's Check No. , inclosed herewith, is in settlement 

of said claim (s). 

J. R. McCarl, 

Comptroller General. 

97,139.50. 

HTL. 

Note.— If a claimant desires a review of this settlement, oi any item thereof, 
he should not accept payment of the amount allowed as to such item. An 
application for a review of the whole or any item of this settlement ishould be 
tiled, with a statement of the reasons therefor, within one year front the date 
hereof, in the division of the General Accounting Office issuing the settlement 
certificate, and same will be transmitted to the law division. Office of Comp¬ 
troller General, for review. The inclosed check should not be cashed if its 
amount includes any item as to which review is applied for, but uhindorsed 
should accompany the application for review. 

11 Sixteenth. After September 14, 1926, the date the alleged 
arbitrary and illegal set-off was made, and within the time 
specified in the footnote of the alleged settlement made by the re- 


2141—30-2 



8 


J. R. McCARL VS. DAVID HALSTEAD 


spondent stated in paragraph numbered fifteenth of this petition, 
your petitioner, in writing and orally, requested the respondent to 
review the alleged settlement so made by him; and your petitioner 
again refused to consent to the set-off, and demanded that the 
respondent make payment of said award to your petitioner. 

Seventeenth. That thereafter, and under date of January 25, 1928, 
respondent adhered to and affirmed his said alleged set-off, but did 
not advise your petitioner of any authority of law vested in him 
under which, or pursuant to which, he acted or claimed to act in 
making said alleged set-off. 

Eighteenth. That thereafter, and under date of February 9, 1928, 
your petitioner, by his authorized attorney, Manton M. Wyvell, 
addressed and delivered to respondent a letter, in which letter he 
pointed out to respondent that his, respondent’s, alleged set-off had 
been arbitrarily and illegally made; and protested to respondent the 
illegal action thus taken. A copy of said communication is hereto 
attached, made a part hereof, and marked 44 Exhibit 2.” But re¬ 
spondent refused, and still refuses, to issue or cause to be issued a 
certificate authorizing the Treasury of the United States to pay the 
award to your petitioner, and by his action wrongfully and illegally 
withheld, and still so withholds, payment of said award to your 
petitioner. 

Nineteenth. That your petitioner at all of the times hereinbefore 
stated denied his indebtedness to the United States, and refused to 
consent to anv set-off of any alleged indebtedness to the United 
12 States; that, nevertheless, the said respondent. J. K. McCarl, 
the Comptroller General, wrongfully refused to certify for 
payment the aforesaid award of $97,139.50, duly made by the Secre¬ 
tary of the Interior as above stated, and withheld, and is still with¬ 
holding. the same from your petitioner. That the duties of the re¬ 
spondent with respect to this disputed claim, and all such disputed 
claims, are clearlv stated in the act of March 3. 1875, defining the 
duties of the Secretarv of the Treasurv, which duties now devolve 
upon the respondent, J. R. McCarl, the Comptroller General, said act 
reading as follows: 

44 When any final judgment recovered against the United States 
or other claim duly allowed by legal authority, shall be presented to 
the Secretary of the Treasury for payment, and the plaintiff or 
claimant therein shall be indebted to the United States in any 
manner, whether as principal or surety, it shall be the duty of the 
Secretary to withhold payment of an amount of such judgment 
or claim equal to the debt thus due to the United States; and if 
such plaintiff or claimant assents to such set off. and discharges 
his judgment or an amount thereof equal to said debt or claim, 
the Secretary shall execute a discharge of the debt due from the 
plaintiff to the United States. But if such plaintiff, or claimant, 
denies his indebtedness to the United States, or refuses to consent 
to the set off, then the Secretary shall withhold payment of such 
further amount of such judgment, or claim, as in his opinion will 
be sufficient to cover all legal charges and costs in prosecuting the 
debt of the United States to final judgment. And if such debt is 
not already in suit, it shall be the duty of the Secretary to cause 
legal proceedings to be immediately commenced to enforce the same, 
and to cause the same to be prosecuted to final judgment with all 
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reasonable dispatch. And if in such action judgment! shall be 
rendered against the United States or the amount recovered for 
debt and costs shall be less than the amount so withheld as before 
provided, the balance shall then be paid over to such plaintiff by 
such Secretary with six per cent interest thereon for the time it has 
been withheld from the plaintiff. (Act of March 3, 1875, c. 149, 
18 Stat, 481.) ” 

Your petitioner avers that the purpose of the foregoing statute 
was to prevent on the part of the Secretary of the Treasury a 
usurpation of judicial authority which was never conferred by any 
statute upon said Secretary nor upon the respondent, as his successor, 
with respect to such duties; that the respondent is neither authorized to 
administer the estate of the company nor to sit in judgment upon 

13 disputed claims of the United States against said company; that 
the sole duty of the respondent, under the plain direction of said 

statute in this case was, and is, the ministerial one of certifying 
the voucher of award to the Treasury Department for payment. Said 
statute provides for an alternative action by the Secretary of the 
Treasury (now by the Comptroller General) in the way of tem¬ 
porarily withholding payment pending the institution of proceedings 
to establish the validity of claims due the United States, but this 
alternative does not apply in the present case where the whole prop¬ 
erty of the American Manganese Manufacturing Company, including 
all undisposed of rights of action was. and is, within the sol^ jurisdic¬ 
tion of the Court of Common Pleas No. 4, of Philadelphia County, 
Pennsylvania, which court appointed your petitioner receiver of 
said American Manganese Manufacturing Company. 

Twentieth. That as provided by said act of March 3, 1875, the 
Treasury Department caused legal proceedings to be begun to en¬ 
force said alleged tax debt of the United States against the American 
Manganese Manufacturing Company, such legal proceedings being 
taken by the filing in the Court of Common Pleas, No. 4, of Philadel¬ 
phia County, Philadelphia, of a proof of claim filed by the collector 
of internal revenue in Philadelphia. Pennsylvania, a subordinate of 
the Secretary of the Treasury, under date of April 26. 1923; that said 
claim was duly rejected by your petitioner, and thereafter and under 
date of November 15, 1926, the above-mentioned legal proceedings be¬ 
gun bv the Secretary of the Treasurv as aforesaid were discontinued 
and abandoned by the Treasury Department through the withdrawal 
of said claim and of all claims against petitioner and the American 
Manganese Manufacturing Company by said collector of internal 
revenue under date of November 15,1926. Copy of said proof 

14 of claim is attached hereto and marked “ Exhibit 3,” and copy 
of said withdrawal of said claim is attached hereto and 

marked “ Exhibit 4.” 

Twenty-first. The above-mentioned alleged set-off was made by 
respondent while the suit or proceeding begun by the Treasury De¬ 
partment as aforesaid was pending and undisposed of in the Court 
of Common Pleas No. 4, Philadelphia County, Pennsylvania. 

Twenty-second. That any taxes alleged to be due to the United 
States are subordinate to and not entitled to priority over certain 
other payments required to be made by petition, to wit, necessary 
expenses of the receivership, receiver’s certificates, preexisting mort¬ 
gages, and State, county, and township taxes. 
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Twenty-third. That the respondent by erroneously and illegally 
taking upon himself the administration of the assets of the said 
companv has unwarrantably, capriciously, and illegally interfered 
with your petitioner in his performance of the duties imposed upon 
him by the Court of Common Pleas No. 4, Philadelphia County, 
Pennsylvania, and has wrongfully prevented him from performing, 
discharging, and carrying out his lawful and proper duties and from 
administering the assets and estate of said company. 

Twenty-fourth. That the set-off made, or attempted to be made, 
by the respondent, as stated herein, and respondent’s refusal to cer¬ 
tify said award to the Treasury Department for payment was arbi¬ 
trary. capricious, and without authority of law. 

Twenty-fifth. That petitioner has no other adequate remedy at 
law for the wrong or injury here complained of. 

15 Wherefore, the premises considered, your petitioner prays: 

1. That a writ of mandamus may issue out of this honorable 

court addressed to respondent, J. R. McCarl, Comptroller General 
of the United States, commanding him to revoke, annul, and set aside 
his said alleged settlement of September 14, 1926, and requiring and 
directing him to certify the said award by the Secretary of the In¬ 
terior in favor of the American Manganese Manufacturing Company 
to the Treasury Department for payment in the sum of $97,139.50 
with interest at six per cent from December 9, 1925, the date said 
award was certified to him for payment, since which date payment 
has been withheld from petitioner. 

2. That a rule to show cause may issue directed to said respondent 
requiring him to show cause, if any he may have, within such time 
as the court may deem proper why a writ of mandamus may not issue, 
as hereinbefore prayed. 

3. And that petitioner may have such other and further relief 
as the premises warrant, and as to the court may seem meet. 

David Halstead, 

Receiver of the American Manganese Manu- 
1 fac turing Company , Petitioner'. 

Maxton M. Wwell, 

Clyde L. Rogers, 

L. M. Swope, 

A. G. Dickson, 

Attorneys for petitioner. 

County of Philadelphia , 

State of Pennsylvania , ss: 

David Halstead, being duly sworn, says that he has read the 
foregoing petition subscribed by him, and knows the contents 

16 thereof; that the matters and things set forth in said peti- 
^ tion are true, and those matters stated on information and 

belief are true to the best of his knowledge, information, and belief. 

David Halstead. 

Subscribed and sworn to before me this 4th day of October, 1929. 
[seal.] W. A. Schrader, 

Notai'y Public. 

My commission expires 3/2/33. 


J. R. McCARL VS. DAVID HALSTEAD 


11 


IT Exhibit 1 

i 

In the Court of Common Pleas, No. 4, of Philadelphia County 

September term. 1922. No. 8408 ; 

i 

In equity 

i 

Aldixe Trust Company, as Trustee, complainant vs. American 

Manganese Manufacturing Company, and Fidelity Trust Com¬ 
pany, Trustee, defendants 

Decree 

And now, December 13, 1922, notice having been given to all par¬ 
ties in interest of the presentation to this court of the application 
of the complainant to make permanent the temporary appointment 
of the receiver, which was made November 28, 1922. and there being 
no opposition thereto, it is now, on motion of W. W. Montgomery, 
jr., and Arthur G. Dickson, Esqs., counsel for complainant, ordered, 
adjudged, and decreed as follows: 

1. That David Halstead, of No. 301 West Johnson Street, Phila¬ 
delphia, be and he is hereby appointed receiver of all and singular 
the lands, mines, furnaces, coke works, railroads, dwelling houses, 
tenements, hereditaments, mining rights, minerals, rolling stock and 
appurtenances thereunto belonging, and the shares of capital stock, 
contract rights, and other property of American Manganese Manu¬ 
facturing Company, defendant, which are included in or 

18 covered bv the first general Dunbar mortgage of! the said 
American Manganese Manufacturing Company, defendant. 

2. That the said receiver is hereby authorized to take possession 
of all and singular the property, assets, and effects above described 
or referred to, and until March 1,1923, the said receiver shall manage 
and operate any or all of the said properties and shall receive and 
collect the earnings, income, rents, issues, and profits thereof, and 
shall preserve the properties, a'ssets, effects in proper condition and 
repair, so that they may be safely and advantageously used, and shall 
fully protect the same and employ such persons and make such pay¬ 
ments and disbursements as may be needful and proper in so doing, 
and not later than March 1, 1923, shall make a report to the court 
of his conduct of the said business, of the character and extent of 
the property, the interests in and known claims against it, its income- 
producing capacity, and the best method of realizing its value for the 
benefit of those interested. 

3. It is further ordered, adjudged, and decreed that the said Ameri¬ 
can Manganese Manufacturing Company, defendant, and teach and 
every of its officers, agents, directors, and employees be and they are 
hereby required and commanded to forthwith transfer, turn "over, 
and deliver to the said receiver or his duly constituted agents or 
representatives all the property, assets, and effects of the said com¬ 
pany described or referred to. 

4. It is further ordered that the said American Manganese Manu¬ 
facturing Company, defendant, its agents, directors, officers, Servants, 
and employees, and all other persons be and the same are hereby 
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enjoined and restrained from selling, transferring, disposing 

19 of, or in any manner interfering with any of the said property 
of the said defendant company, or from taking possession of 

or in any way interfering with any part thereof or from in any 
manner obstructing or interfering with the possession or manage¬ 
ment of any part of the said property over which the said receiver 
is hereby appointed, or doing any act or thing to prevent the dis¬ 
charge by the said receiver of his duties or the operation of said 
properties under the order of the court. 

5. That the said receiver before entering upon the discharge of 
his duties shall file with the clerk of this court a proper bond with 
surety to the approved by a judge of this court in the penal sum of 
$50,000 conditioned for the faithful discharge of his duties and that 
he shall promptly account for all monies and funds coming into 
his hands according to the orders of the court. 

6. That before the injunction above provided for issue an injunc¬ 
tion bond in the sum of $1,000 shall be entered by the complainant 
as required by law. 

7. That George P. Pilling. William A. Patterson, and Edward 
C. Dougherty are hereby appointed appraisers to appraise the prop¬ 
erties and assets of defendant, American Manganese Manufacturing 
Company, covered by this decree, and due report make to this court. 

By the court. 

T. D. Finletter, J. 

20 Exhibit 1—A 


In the Court of Common Pleas, No. 4, of Philadelphia County 
September term. 1922. No. 840814 
In equity 

Edward E. Marshall, complainant 

vs. 

American Manganese Manufacturing Company, defendant 

Decree 

And now, December 13th, 1922, notice having been given to all 
parties in interest of the presentation to this court of the application 
of the complainant to make permanent the temporary appointment 
of the receiver, which was made December 1. 1922, and there being 
no opposition thereto, it is now. on motion of W. W. Montgomery, 
jr., and Arthur G. Dickson, Esqs., counsel for complainant, ordered, 
adjudged, and decreed as follows: 

1. That David Halstead, of No. 301 W. Johnson Street, Philadel- 
phia, be and is hereby appointed receiver of all and singular the 
lands, mines, furnaces, coke works, railroads, dwelling houses, tene¬ 
ments. hereditaments, mining rights, minerals, rolling stock and 
appurtenances thereunto belonging, and the shares of capital stock, 
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contract rights, and other property of American Ma’ganese Manu¬ 
facturing Company, defendant. 

21 2. That the said receiver is hereby authorized: to takepos- 
session of all and singular the property, assets, and effects 

above described or referred to, and until March 1st, 1923; said receiver 
shall manage and operate any or all of the said properties and shall 
receive and collect the earnings, income, rents, issues; and profits 
thereof, and shall preserve the properties, assets, and effects in proper 
condition and repair, so that they may be safely and advantageously 
used, and shall fully protect the same and employ such persons and 
make such payments and disbursements as may be needful and proper 
in so doing, and not later than March 1st, 1923, shall make a report 
to the court of his conduct of the said business, of the character and 
extent of the property, the interest in and known claims against it, 
its income-producing capacity, and the best method of realizing its 
value for the benefit of those interested. 

3. It is further ordered, adjudged, and decreed that the said 
American Manganese Manufacturing Company, defendant, and each 
and every of its officers, agents, directors, and employees be and they 
are hereby required and commanded to forthwith transfer, turn 
over, and deliver to the said receiver or his duly constituted agents 
or representatives all the property, assets, and effects: of the said 
company described or referred to. 

4. It is further ordered that the said American Manganese Manu¬ 
facturing Company, defendant, its agents, directors, officers, servants 
and employees, and all other persons be and the same are hereby 
enjoined and restrained from selling, transferring, disposing of, or 
in any manner interfering with any of the said property of the said 
defendant company, or from taking possession of or in any way inter¬ 
fering with any part thereof or from in any manner obstruct- 

22 ing or interfering with the possession or management of any 
part of the said property over which the said receiver is here¬ 
by appointed, or doing any act or thing to prevent the discharge by 
the said receiver of his duties or the operation of said properties 
under the order of the court. 

5. That the said receiver before entering upon the discharge of his 
duties shall file with the clerk of this court a proper bond; with surety 
to be approved by a judge of this court in the penal sum of $50,000 
conditioned for the faithful discharge of his duties, and that he shall 
promptly account for all monies and funds coming intp his hands 
according to the orders of the court. 

6. That before the injunction above provided for issue an injunc¬ 
tion bond in the sum of $1,000 shall be entered by the complainant 
as required by law. 

n That George P. Pilling, William A. Paterson, and Edward C. 


(. 


Dougherty are hereby appointed appraisers to appraise the properties 
and assets of defendant, American Manganese Manufacturing Com¬ 
pany covered by this decree, and due report made to this court. 
By the court. 

T. D. Finletter, J. 


i 
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Exhibit 2 


February 9, 1928. 

Hon. J. R. McCarl. 

ComptroUer General of the United States , W ashing ton, D. C . 

Sir: The receipt is acknowledged of a memorandum from your 
office dated January 25th, 1928. in reference to an alleged settlement 
of Claim No. 0118*805. Under this alleged settlement the sum of 
$97,139.50 duly awarded the American Manganese Manufacturing 
Company by the Secretary of Interior, pursuant to the provisions 
of the act of March 12. 1919. 40 Statute 1274. was without the con¬ 
sent and over the protest of the claimant sought to be applied by 
you in part payment of a disputed and extinguished liability claimed 
bv the Commissioner of Internal Revenue for income taxes for the 
year 1917. 


The conclusion which you have sought to reach seems to the 
claimant, the American Manganese Manufacturing Company and 
its receiver, clearly erroneous and illegal, and I shall here briefly 
state some of the errors into which your office lias fallen: 

First, with due respect to your conception of your duties as Comp¬ 
troller General, the law seems clear that you have absolutelv no au- 
thoritv to set off a claim which is disputed or denied by a claimant 
against a sum found lawfully to be due the same claimant. 

The limitations upon the authority of the Comptroller General 
have been clearly set forth and defined in a comprehensive 
24 opinion of J. S. Black, Attorney General, on the claim of 
one Reside, 9 Opinions Attorney General 197, a copy of which 
is hereto attached. 

The authorized procedure of the Treasury Department in the 
collection of disputed claims is dealt with by the act of March 3rd, 
1875. Under this act authority to make a set off of a disputed 
claim, as is the present one, is specifically denied, the language of 
the statute being. 


;i . . . But if such plaintiff, or claimant, denies his indebtedness 

to the United States, or refuses to consent to the set off, then the 
Secretary shall withhold payment of such further amount of such 
judgment, or claim, as in his opinion will be sufficient to cover all 
legal charges and costs in prosecuting the debt of the United States 
to final judgment. And if such debt is not already in suit, it shall 
be the duty of the Secretary to cause legal proceedings to be imme¬ 
diately commenced to enforce the same, and to cause the same to be 
prosecuted to final judgment with all reasonable dispatch . . . ” 


The statement made in your memorandum that “ it is well settled 
that in bankrupt cases the GVernment is not required to file proof of 
a claim for taxes ” in no way affects the situation in this particular 
case. All of the cases you cite in support of this proposition, to wit, 
United States vs. Eyges, 286 Fed. 683; In re Ashland Emery & 
Corundum Co., 229 Fed. 829; and In re Chandler Motors of New 
England, Inc., 17 Fed. (2nd) 998, deal with situations where the 
bankrupt estates were being administered under the United States 
bankrupt act, and the court had before it for interpretation section 
64 (a) of said act. 

The American Manganese Manufacturing Company is not in 
Federal bankruptcy, but is being administered by a receiver duly 
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appointed by the Court of Common Pleas No. 4, county of Phila¬ 
delphia, State of Pennsylvania; and section 64 (a) of the United 
States bankruptcy act has no application whatever. Moreover, were 
we for the sake of argument to accept the conclusions you have 

25 reached with respect to the bankruptcy features of the case, 
even then your office would have no authority to make a set off 

such as you have assumed to make, because under section 64 (a) of 
the bankruptcy act it is the duty of the trustee in bankruptcy to pay 
all taxes legally due. 

The entire scheme of the law governing the administration of 
bankrupt and insolvent estates precludes an administrative officer 
of the United States from interfering with or preventing the assets 
of a bankrupt from reaching the hands of the officer in court legally 
authorized to collect and distribute such assets; and hence admin¬ 
istrative officers are powerless to attempt the control or decide the 
application of assets belonging to a bankrupt. 

Under the circumstances, therefore, the American Manganese 
Manufacturing Company and its receiver will take such further 
legal steps as they may be advised. 

Respectfully submitted. 

Manton M. Wyvell. 

26 Exhibit 3 

j 

Statement of claim for taxes due the United States 


In the Court of Common Pleas #4 for the 

Philadelphia 


lx the Matter of American Man-) 
ganese Manufacturing Co., 252 
Bullitt Building 


Receivership in 


county of 


No. 


In receivership 

Comes, Blakely D. McCaughn, collector of internal revenue for 
the first collection district of Pennsylvania, a duly authorized agent 
for the United States in this behalf, and says that American Man¬ 
ganese Mfg. Co. receivership is justly and truly indebted to the 
United States of America for internal revenue taxes as follows: 


Nature of tax and statute involved (give 
section or sections) 

Year or taxable period 
ended 

Amount of 
tax 

Together 
with in¬ 
terest at 
i 1% per 
i month 
; until paid. 
Interest 
began— 

j c'dxorp. tax, act 1917___ 

1917, 5% Pen. 

$236,633.01 
11,831.65 

4-12-23. 

i 




That no part of said taxes or interest has been paid, but that the 
same are now due and payable at the office of said collector of inter¬ 
nal revenue at Philadelphia, Pa. 

j 

i 


2141—30-3 
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That no security therefor is held by the United States and that 
there are no set-oil's or counterclaims. 

That this claim is entitled to be paid before all other claims, the 
priority of the United States for the payment of taxes being fully 
determined by section 3466 of the Revised Statutes and section 64 
(a) of the bankruptcy act. 

And attention is hereby called to section 3467 of the Revised 
Statutes, which provides that every executor, administrator, or as¬ 
signee, or other person who pays any debt due by the person or es¬ 
tate from who or for which he acts, before lie satisfies and pays the 
debts due to the United States from such person or estate, shall 
become answerable in his own person and estate for the debts so due 
to the United States for so much thereof as may remain due and 
unpaid. 

Dated this 26 day of April, 1923. 

B. D. McCaughn, 

Collector of Interned Revenue for the 
First Collection District of Pennsylvania. 

Sworn to and subscribed before me this 26 day of April, 1923. 

1 E. G. Johnson, 

Deputy Clerk , Distinct Court United States , 

Eastern District of Pennsylvania. 

27 Exhibit J 


In the Court of Common Pleas, No. 4, for the County of 

Philadelphia 


Aldine Trust Company, Trustee 

vs. 

American Manganese Manufacturing 
Company and Fidelity Trust Company, 
Trustee 

vs. 

American Manganese Manufacturing 
Company and David Halstead, receiver of 
American Manganese Manufacturing 
Company 


September Term, 1922. 
No. 8408. In equity 


Withdrawal of claim by Blakely D. McCaughn, collector of internal 

revenue, creditor 

/ 

And now, to wit, November 15,1926, comes Blakely D. McCaughn, 
collector of internal revenue for the first collection district of Penn¬ 
sylvania, and withdraws all claims filed by him against the American 
Manganese Manufacturing Company for corporation income taxes 
in the above proceeding, and withdraws especially the amended proof 
of claim for corporation income taxes filed by him in the above pro¬ 
ceeding under date of May 12, 1924. 

B. D. McCaughn, 

Collector of Internal Revenue , 

First Collection Dist. of Penna. 

George W. Coles, 

United States Attorney. 
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Rule to show cause 
Filed June 21, 1929 


Upon consideration of the petition of the relator filed in the above- 
entitled cause, it is by the court, this 21st day of June. 1929. 

Ordered, that the respondent, J. R. McCarl. Comptroller General 
of the United States, appear in this court and show cause, if any he 
have, on or before the 19th dav of Julv. 1929. whv the pravers of 
the petition should not be granted and why the writ of mandamus 
should not issue commanding the said J. R. McCarl. Comptroller 
General of the United States, to revoke, annul, and set aside his said 
alleged settlement of September 14,1926. and requiring and directing 
him to certifv the said award bv the Secretarv of the Interior in 
favor of the American Manganese Manufacturing Company to the 
Treasury Department of the United States for payment in the sum 
of $97,139.50, with interest at six per cent from December 9, 1925, 
provided a copy of this rule and of said petition be served Upon said 
respondent. J. R. McCarl. on or before the 30th day of June, 1929. 

By the court. 

William Hitz. 

Marshal’s return 

Served a copy of the within rule on J. R. McCarl. Comptroller 
General of the U. S., bv F. L. Yates, special counsel, personallv, 
6/21/29. 

Edgar C. Snyder. 

TJ. S. Marshal in and for the Dlst. of Colp/nibia. 

By Wm. J. Mullix, 

Deputy U. S. Marshal. 

29 Answer' to the 'rule to shown cause and petition 

Filed July 5. 1929 

* * * * * :jc jit 

Comes now J. R. McCarl, Comptroller General of the United 
States, and reserving unto himself the benefit of all manner of ob¬ 
jections and exceptions to the errors and insufficiencies of the petition 
herein and to the jurisdiction of the court in the premises and relying 
on the same as if motion to dismiss had been interposed, nevertheless, 
answering so much and such parts of the petition and the rule to 
show cause herein as he is advised it is material or necessary for him 
to make answer unto, says that he denies each and every averment 
in the petition except as hereinafter specifically admitted. 


The respondent says that on December 9, 1925. and pursuant to 
the provisions of the war minerals relief act of March 2, 1919, 40 
Stat. 1274. as amended, the Secretary of the Interior made an award 
in favor of the American Manganese Manufacturing Company 
30 in the sum of $97,139.50 and forwarded same to .the General 
Accounting Office for audit and settlement in accordance with 
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section 236, Revised Statutes, as amended by the act of June 10, 1921, 
42 Stat. 24, and for certification for payment from such appropria¬ 
tions as were or might be made available by the Congress therefor. 

II 

When the award of December 9. 1925, was received in the General 
Accounting Office, there appeared on the books of the United States 
a claim against the American Manganese Manufacturing Company 
for $778,220.93, together with penalties amounting to $38,901.15, 
reported in letter dated December 23, 1925, by the Commissioner of 
Internal Revenue, copy hereto attached as Exhibit A, as unpaid taxes 
for the year i’917. It further appeared that the American Manganese 
Manufacturing Company was in the hands of a receiver appointed 
by decree dated December 13. 1922. of the Court of Common Pleas 
No. 4 of Philadelphia County, Pennsylvania, and that the assets of 
said company were not sufficient to discharge its tax liability to the 
United States. 

III 

By certificate of settlement No. 0130746, dated September 14, 1926, 
quoted in tenth paragraph of the petition, the General Accounting 
Office, under the direction of respondent, applied the award of 
$97,139.50 made by the Secretary of the Interior in part liquidation 
of the claim of the United States against the American Manganese 
Manufacturing Company on account of the unpaid taxes in the 
amount of $283,689.84. with direction that a warrant be made payable 
to the Treasurer of the United States for debiting against the ap¬ 
propriation made for the payment of awards under the war 
31 minerals act and for deposit as an internal revenue collec¬ 
tion. That check, dated September 30, 1926, was drawn and 
deposit made to credit of unappropriated moneys of the United 
States accordingly. A copy of such settlement was duly sent to the 
American Manganese Manufacturing Company, David Halstead, 
receiver, as is shown in the tenth paragraph of the petition. 

By letter dated February 25, 1927, the receiver requested of this 
respondent review of the settlement, contending, among other things, 
that the claim of the United States against the American Manganese 
Manufacturing Company was barred by the statute of limitations; 
that the aforesaid award made bv the Secretarv of the Interior 

V •/ 

should not be used in part payment of the claim for taxes; and that 
the claim for taxes, once filed with the receiver, had been withdrawn 
by the United States attorney. The respondent communicated these 
contentions to the Commissioner of Internal Revenue, who is pri¬ 
marily charged under the law with the collection of United States 
taxes, and said commissioner replied by letter dated October 14, 
1927, copy hereto attached as Exhibit B, to the effect that the con¬ 
tentions of the receiver as to the claim for taxes being barred by the 
statute of limitations was not in accordance with the applicable 
statutes of the United States and decisions of the courts referred to 
therein and that the claim for taxes filed in the receivership proceed¬ 
ings was withdrawn therein for the reason that there appeared no 
fund out of which the claim could be allowed, the assets of the 


J. R. McCARL VS. DAVID HALSTEAD 


19 


company (the taxpayer) having been sold for much less than the 
first lien upon the property of the taxpayer, in view of which the 
United States attorney was of the opinion that the State court could 
not undertake to pass on the validity of the Government’s claim for 
taxes against said company. 

32 IV | 

The respondent considered the contentions made by th$ receiver 
of the American Manganese Manufacturing Company and the reply 
thereto made by the Commissioner of Internal Revenue and in his 
decision dated January 25, 1928, copy hereto attached as Exhibit C, 
concluded, on the authorities therein cited, that the United States 
was entitled to apply the sum awarded by the Secretary of the In¬ 
terior under the war minerals act in part settlement of the claim of 
the United States against the American Manganese Manufacturing 
Company on account of taxes, and that the aforesaid settlement of 
September 14, 1926, was in accordance with the law and the facts. 
The receiver of the American Manganese Manufacturing Company 
thereupon submitted in letter dated February 9, 1928, further con¬ 
tentions with respect to the settlement which were answered in de¬ 
cision dated February 21, 1928, copy hereto attached as Exhibit D. 

V ! 

i 

The respondent says that the petition filed herein is an attempt to 
use same as a writ of error to'review his settlement and decisions 
in the matter and that, regardless of the jurisdiction of the court to 
permit the use of a petition as a writ of error to review his settlement 
and decisions and irrespective of the legal merits thereof, the respond¬ 
ent had jurisdiction under the aforesaid section 236, Revised Statutes, 
as amended, and the act of March 3, 1875, 18 Stat. 481, a& amended 
by the Budget and Accounting Act of June 10, 1921, 42 Stat. 24, to 
make the settlement; that his action therein has long since been 
consummated and completed, to wit, on or about September 30, 1926, 
and the amount of said award has been placed to the credit of the 
unappropriated moneys of the United States, pursuant to the 

33 directions of the settlement of September 14, 1926, this war¬ 
rant issue to the Treasurer of the United States as hereinbe- 

• fore set forth; and that no moneys for making a payment as petitioner 
demands may now be drawn from the Treasury of the United States, 
but regard must be had to the provisions of article 1, section 9, of 
the Constitution. 

Wherefor, the respondent having fully answered the said petition 
and the rule to show cause, prays that the rule be discharged and the 
petition dismissed with costs. 

J. R. McCarl, 

Comptroller General of the United, States. 

R. L. Golze 

General Counsel. 

O. R. McGuire, 

Attorney , 

Attorneys for respondent. 
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District of Columbia, ss: 

J. R. McCarl, Comptroller General of the United States, being 
duly sworn, says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the facts therein stated 
upon personal knowledge are true; and that those set forth upon 
information and belief are believed to be true. 

J. R. McCarl. 

Subscribed and sworn to before me this 3rd day of Julv, A. D. 
1929. 

[seal.] A. R. Gard, 

Notary Public. 

34 Exhibit A 

[Copy] 


Treasury Department, 

, Washington , Dec. 23, 25. 

Office of the Commissioner of Internal Revenue 

SOL: P: WS. 

1-17-1-15. 

General Accounting Office, 

T V ashingt on, D. C. 

\ 

In re American Manganese Mfg. Company, % Edward E. Marshall, 
pres., 352 Bullitt Bldg., Philadelphia, Pa. (war minerals relief 
claim) 

Gentlemen: With reference to the above entitled case, in which 
it is understood the Secretary of the Interior has made an award of 
$97,139.50 under the war mineral relief acts in favor of the Ameri¬ 
can Manganese Manufacturing Company, you are advised that the 
collector of internal revenue at Philadelphia, Pennslyvania, reports 
that there are outstanding on his books assessments of income taxes 
in the amount of $778,220.93, together with penalties amounting to 
$38,901.15. This does not include the interest which has accrued on 
the outstanding assessments. 

It is requested that the amount of the award made by the Secretary 
of the Interior be set off against the tax liability of the claimant and 
credited to “ Collections. Internal Revenue,” and to the official 
credit of the collector for the first collection district of Pennsylvania. 
Respectfully, 

(Sgd.) D. H. Blair, C ommissioner. 


ate. 
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35 Exhibit B 

\ 

[Copy] i 

Treasury Department, 

W as king ton, October H, 1927. 

Office of Commissioner of Internal Revenue 

GC: I J.: LSC 

A-222952 

Comptroller General of the United States, Washington, I). C. 

i 

In re: American Manganese- Mfg. Co., Philadelphia. Pa. 

Sir: Reference is made to the claim A-1T692 of the above-named 
taxpayer before your office, which claim appears to have been settled 
by you under settlement No. 0118865, dated September 14i 1926. 

It is noted from your letter of April 18, 192T, that the receiver of 
the taxpayer claimant has requested a review of the settlement on the 
alleged ground that the collection of the taxes for 1917 was barred 
March 23, 1923, because no proceedings had been instituted by the 
Government to collect the tax within the period fixed by law. 

You request advice as to the reasons for the withdrawal of a 
claim for taxes which had been filed with the receiver of the taxpayer 
and also advice as to what is the present position and purpose of 
the Bureau of Internal Revenue respecting the claim of the United 
States for the unpaid taxes and the payment by your office of the 
receiver’s claim under the act of March 2, 1919, 40 Stat. 1274, and 
the act of November 23, 1921, 42 Stat. 322, generally known as the 
“ war minerals relief acts.” 

A brief synopsis of the pertinent facts appearing in the records 
of this office is necessary before attempting to answer your queries. 

The American Manganese Manufacturing Company is a corpora¬ 
tion which has a number of subsidiaries. In some of these 

36 subsidiaries the entire capital stock is owned by the parent 
company; in others, a majority of the capital stock belongs 

to it. For the year 1917 the company executed its return on March 
28, 1918, and filed the same with the collector on March 29. 1918. 
In this return a net income of $912,199.82 and a tax liability of 
$141,323.58 were disclosed. The original assessment list was signed 
June 11, 1918, by the commissioner. ; 

The original assessment for the calendar year 1917 made by the 
commissioner on the return for that year, as above indicated—that 
is, the assessment of $141,323.56—was in accord with the law and 
established practice, and in the light of such practice was a provi¬ 
sional assessment subject to future modification if on audit it was 
discovered that the return was erroneous in that the proper amounts 
of several items, or any of them, were not accurately reported. 

After the assessment so made, the return, as do all returns of 
corporations, came up for audit in the bureau. In connection with 
the audit it became necessary to have a field investigation to deter- 
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mine the facts with reference to the taxable income for the year 1917 
of the company and its subsidiaries. 

As a result of this first investigation it was found that deductions 
had been claimed and taken in the return which were in excess of 
amounts properly allowable. 

The disallowance of these excesses naturally resulted in an increase 
of taxable net income. Accordingly, an assessment of additional tax 
against the company amounting to $236,633.01 was made on March 
23, 1923. A letter dated March 21, 1923, containing full details 
of the assessment, was sent by registered mail on March 22, 1923, 
to the company at its Philadelphia address (Washington Registry 
No. 328,282), and the receiver received the letter March 23, 1923. 
The company went into the hands of the receiver the early part of 
December, 1922. He was fully apprised of the amount the company 
owed as tax for the year 1917 when he received the letter. The 
assessment was formally entered on the list the same day—that is, 
March 23, 1923. 

37 After the assessment was made on March 23, 1923, the case 
was again carefully and exhaustively considered, not only as 
to the year 1917 but as to certain subsequent years, with the result 
that on June 23, 1925, it was finally determined, on the record as it 
then stood, which record had been considerablv augmented subse- 
quent to the March, 1923, assessment, that the company had not been 
overassessed for the vear 1917. 

A letter from the bureau to the company dated June 23, 1925, 
contained the details of the findings, the net result of which is, not 
considering the amount set off, that there is still unpaid for the year 
1917, $236,633.01, exclusive of interest and penalties, on account of 
tax assessed against the company. 

In the meantime the American Manganese Manufacturing Com¬ 
pany had filed with the Secretary of the Interior its claim under the 
act of March 2, 1919, 40 Stat. 1274, which, by virtue of the amenda¬ 
tory legislation contained in the act of March 23, 1921. 42 Stat. 322, 
was finaliv allowed bv that officer in December, 1925. This office 
was advised on December 9, 1925, of the award by the Interior De¬ 
partment of $97,139.50 to the claimant under the provisions of the 
acts cited, commonlv known as the 44 war minerals relief acts.” The 

7 %/ 

proper collector was immediately requested to report any unpaid 
taxes due by the successful claimant, and under date of December 
16,1925, he advised that there was an outstanding tax liability against 
the American Manganese Manufacturing Company of $778,220.93, 
income taxes for 1917 and 1918, and a 5% penalty, on the gross 
amount, of $38,901.15. Under date of December 23. 1925, you were 
advised of the contents of the collector’s report and were requested 
to set off the award made by the Secretary of the Interior against 
the tax liability of the claimant, and that such set-off be credited to 
44 Collections, internal revenue,” and to the official credit of the 
collector for the first collection district of Pennsylvania. 

In passing it is proper to call attention to the following provisions 
of section 5 of the act of March 2, 1919, supra: 

44 That the Secretary of the Interior be, and he hereby is, author¬ 
ized to adjust, liquidate, and pay such net losses as have been suf¬ 
fered by any person, firm, or corporation by reason of producing or 
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preparing to produce either manganese, chrome, pyrites, or tungsten 
in compliance with the request or demand of the Department of the 
Interior, the War Industries Board, * * *. The said I Secretary 

shall make such adjustments and payments in each case as he shall 
determine to be just and equitable; that the decision of said Secre¬ 
tary shall be conclusive and final, subject to the limitations herein¬ 
after provided.” 

38 which limitations, by the way, in no wise affected the dis¬ 
cretionary power of the Secretary to act upon a claim coming 
within the scope of the law. 

Bv the provisions of the act of November 23, 1921, supra, the 
original act was amended by enlarging the scope of the basic law. 
The last paragraph of the amendatory act is as follows: 

“ If in claims passed upon under said act awards have been denied 
or rulings made contrary to the provisions of this amendment, or 
through miscalculation, the Secretary may award proper amounts or 
additional amounts.” 


In the light of the provisions of these u war minerals relief acts ” 
it would seem that the Secretary of the Interior was clothed with the 
sole authority to make awards under their provisions, and that when 
he, after due consideration of the claim of a person, firm, or corpora¬ 
tion for losses incurred in connection with the production or at¬ 
tempted production of manganese, chrome, pyrites, or tungsten, within 
the terms of the statute, made an award, it was the final allowance 
of the claim against the United States. 

The assessment in March, 1923, of the additional tax for 1917 was 
made by virtue of the provisions of the revenue act of 1917 and of 
certain provisions of the revenue act of 1921. 

The rates, of course, were fixed by the provisions of the earlier act, 
but the period within which the assessment and collection of the 
additional tax might be made was governed by section 250 ;(d) of the 
revenue act of 1921. 

As stated above, the company was duly advised by registered 
letter, dated March 21, 1923, of the bases of the proposed additional 
assessment against it. In the letter it was also said: 

You are advised that in order that the collection of this tax may 
not be jeopardized by the delay incident to the giving of the usual 
thirty days’ notice, as provided in section 250 (d) of the revenue act 
of 1921, an immediate assessment by the Commissioner of Internal 
Revenue will be made. 

The bureau will, however, entertain a claim in abatement if 
an appeal is filed within thirty days of the receipt of this 
letter * * *.” 

39 The letter of March 21, 1923, was in conformity with the 
practice followed in jeopardy assessment cases, as authorized 
by Regulations 62, article 1006. 

The assessment was made and the receiver had notice of the 
amount of the liability within the five-year period following the fil¬ 
ing on March 29, 1918, of the income tax return for 1917. There 
can be no question as to the validity of the assessment,. considered 
from any angle. It is only as to the collection of the tax so assessed 
that there is any divergence of views. 
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The company, and consequently the receiver, was given every 
right guaranteed him by section 250 (d) when the letter of March 
21. 1923, was written. It was furnished in detail with the basis of 
the assessment, and was advised that, although the assessment would 
be made immediately, a claim in abatement would be entertained, 
if an appeal accompanying the claim were filed within thirty days. 

The notice was given as required by law, and the assessment there¬ 
after was based on the set-up as shown in the letter. It is the posi¬ 
tion of this office that all rights of assessment and collection accru- 
ing under the revenue laws were perfected, object, of course, to any 
applicable statutes of limitations. 

It mav be added that no claim in abatement was filed, although 
the taxpayer, through its receiver, very shortly after the collector 
had filed his claim with the receiver for the amount due, raised the 
question that collection could not be made because more than five 
years had elapsed from date of filing the return before the collector 
filed with the receiver the Government’s claim for the tax. 

The revenue act of 1921 (section 250 (d)) provided that the 
amount of any taxes due “ under prior income, excess profits or war 
profits tax acts *' should be determined and assessed within five years 
after the return was filed unless the commissioner and the tax¬ 
payer should consent, in writing, to a later determination, assess¬ 
ment and collection of the tax,** and further that no suit or proceed¬ 
ing for the collection of any tax due under the revenue act of 1921 
or prior income, excess profits, or war profits tax acts “ shall be be¬ 
gun after the expiration of five years after the date when such return 
was filed.** 

Shortly after April 1, 1923, the collector filed with the receiver— 
or with the court wherein the insolvency proceedings were pending— 
proof of the Government's claim for taxes due. It is contended 
on the part of the receiver and the taxpayer that the filing of 
40 this proof of claim being subsequent to the expiration of the 
five-year period from date of filing the return was inoperative 
because of the bar of the statute. In the opinion of this office this 
contention is believed to be without merit. It is well settled that, 
in bankrupt cases, the Government is not obliged to file a proof of 
claim for taxes (U. S. v. Eyges, 286 Fed. 683; In re Ashland Emery 
& Corundum Co., 229 Fed. 829), and cases cited. u The trustee in 
bankruptcy holds the estate of the bankrupt in trust for various pur¬ 
poses, one of them being to pay lawful taxes. No proceedings by 
the Government with respect to this tax were required, except such 
as might be necessary to fix the proper amount of it.” (In re 
Chandler Motors of New England, IT Fed. (2), 998.) It is the duty 
of the trustee to pay all taxes legally due upon their being called to 
his attention (id.). 

Since the receivership proceedings were instituted prior to 
the expiration of the limitations period for collection, and since the 
receiver had formal notice of the amount of the liability, the statute 
on limitation of time for proceeding is fully satisfied. (In re 
Chandler Motors of New England, supra.) 
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While the insolvency proceedings in the instant case were in a 
State court, they are similar in many respects to those in bankruptcy 
cases, and the Federal statutes cover, to some degree, the acts of a 
receiver appointed by a State court. Thus by section 3466, R. S., 
where the estate of an insolvent is insufficient to pay all of his debts, 
those due the United States are given priority in the matter of pay¬ 
ment. And by section 3467, R.S., if any fiduciary pays any debt 
due by the estate before the debts due the United States are satis¬ 
fied, such fiduciary is answerable in his own person and estate for 
the debts so due the United States. 

In brief, the fiduciary becomes a trustee for the United States, 
and when he has timely notice of the tax due the Government he 
can not escape personal liability for the amount of it, to the extent 
of the value of the assets coming into his hands, if he fails to provide 
for the payment of the debt before making distribution to other 
creditors. (U. S. v. Barnes, 31 Fed. 705.) 

Taxes assessed after the appointment of a receiver properly may 
be regarded as a part of the costs and expenses of the iteceivershij) 
and may be enforced against the receiver as such. (tTiswall vT 
King, 173 Ill. 110; Gelir v. Mont. Alto Iron Co., 174 Pa. St. 430.) 
A valid tax against a corporation in the hands of a receiver consti¬ 
tutes a superior claim upon its assets (Conklin v. U. S. Shipbuilding 
Co.. 148 Fed. 129; Atlantic Trust Co. v. Dona, 62 C. C. A. 209), and 
property in the hands of a receiver is as much bound for the payment 
of taxes as any other property. 

41 The claim under the “ war minerals relief acts ” was an 
asset in the hands of the receiver. The receivership pro¬ 
ceeding was pending at the time the award was made by the Secretary 
of the Interior in December 1925, was pending when the formal 
set-off was made by the General Accounting Office, and in fact is 
still pending. Under the decision in the Chandler Motors case, 
supra, clearly a proceeding was instituted prior to the expiration of 
the five-year limitation period on collection, that is, pridr to March 
29. 1923, sufficient to satisfy the provisions of section 250; (d) of the 
revenue act of 1921 in that regard. Since such sufficient j proceeding 
was so instituted, it is the position of this office that the collection 
effected through the set-off of the award of the Secretary of the 
Interior in the receiver’s favor during the pendency of the receiv¬ 
ership proceeding and in connection therewith was proper and clearly 
within the law, and that therefore the set-off so properly made 
should not be cancelled. 

The filing of the Government’s proof of claim with the receiver 
after March 29, 1923, had no relation whatever to any statute of 
limitations, but was merely a formal statement of a debt which the 
receiver already knew was due the United States, and which it 
was his duty, under sections 3166 and 3167 R. S., to pay out of the 
the funds actually or constructively coming into his possession which 
were or are lawfully chargeable with the payment of the taxpayer’s 
debts. 

The amount of tax liability was known to the receiver before the 
expiration of the five-year period from date of filing the 1917 return. 
The liability of the taxpayer became fixed at the time and the fact 
that the estate was not then in a position to satisfy the demand, 



26 


J. E. McCAEL YS. DAVID HALSTEAD 


being in the custody of a court from which custody it has not even 
now been released, in nowise cancels or abrogates the obligation of 
the receiver for the tax debt due. Clearly it is his province and duty 
to marshall the assets of the estate, from whatever source, and this 
he endeavored to do by prosecuting the claim under the war minerals 
relief acts. To say that he can take advantage of a statute of limi¬ 
tations while still in court, when he had a timely notice of the amount 
of tax due, would be to permit a miscarriage of the rules of justice 
and to allow the estate to profit by his own wrong. 

The claim of the Government against the receiver was withdrawn 
later, and your inquiry requests the reasons therefore. The claim was 
withdrawn because of a report from the United States attorney 
42 for the Eastern District of Pennsylvania, that there was no 
fund out of which the claim for taxes could be allowed, the 
assets having been sold for very much less than the first lien upon 
the property of the taxpayer, in view of which the United States 
attorney was of the opinion that the State court could not undertake 
to pass on the validity of the Government’s claim. It was reported 
by the United States attorney that in 1914 there were filed mortgages 
aggregating about $1,000,000. The property sold to satisfy these 
prior liens brought $200,000. Accordingly, as there were no funds 
out of which the taxes could be paid by the receiver, permission was 
given the collector to withdraw the claims filed by him with the 
court, and this was done on November 15, 1926, about two months 
after the set-off had been made by your office. 

The provisions of section 1106 (a) of the revenue act of 1926 
that “ the bar of the statute of limitations against the United States 
in respect of any internal revenue tax shall not only operate to bar 
the remedy but shall extinguish the liability ” have no application to 
the instant case, for, as has been shown, "the statute of limitations 
has never operated either as to assessment or collection. It follows, 
therefore, that the decision of the Supreme Court in the case of 
New York & Albany Lighterage Company v. Bowers, 47 Sup. Ct. 
389, has no precedential value in this case. 

Please advise this office of the final action taken by you. 
Respectfully, 

(sgd.) D. H. Blair, 

Commissioner . 


R. 


43 Exhibit C 

A-17692 LVG 

Comptroller General of the United States, 

Washington , Jan. 25,1928. 

Review has been requested of settlement No. 0118865, dated Sep¬ 
tember 14,1926. of this office, by which the sum of $97,139.50 allowed 
the American Manganese Manufacturing Company by the Secretary 
of the Interior under the act of March 2, 1919, 40 St at. 1274, was 
applied in part settlement of a claim of the Government against the 
companv for unpaid taxes for the vear 1917. 

It is contended that the Government’s claim for taxes is barred 
by section 250 (d) of the revenue act of 1921, 42 Stat. 265, and, 
therefore, that the set-off should not have been made. 
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The Commissioner of Internal Revenue reported in letter dated 
October 14, 1927, that for the year 1917 the American Manganese 
Manufacturing Company executed its return on March 28, 1918, 
and filed same with the collector on March 29, 1918. In this return 
the company showed a net income of $912,199.82 and a tax I liability 
of $141,323.58. After the assessment was made the Bureau of In¬ 
ternal Revenue, made a field investigation to determine the taxable 
income of the company for the year 1917, and as a result of the 
investigation it was determined by the commissioner that deductions 
had been claimed and taken in the returns which were in excess of 
amounts properly allowable. The adjustment of these deductions 
claimed by the taxpayer resulted in an assessment of additional 

44 taxes against the company amounting to $236,633.01. A letter 

dated March 21, 1923, containing full details of the assess¬ 
ment was sent by registered mail on March 22, 1923, to the Company 
at its Philadelphia address. The company had gone into the hands 
of a receiver in December, 1922, and the said letter of March .21, 
1923, addressed to the company, was received by the receiver on 
March 23, 1923. Thus the receiver was formally and officially ap¬ 
praised of the tax liability for the year 1917 on March 23,1923. The 
assessment appears to have been further investigated by the Bureau 
of Internal Revenue, with the result that bv letter dated June 23, 
1925, the commissioner informed the receiver that the previous find¬ 
ings had been confirmed and again advised that the amount of the 
unpaid taxes for the year 1917 was $236,633.01, exclusive of penal¬ 
ties and interest. Under date of December 16, 1925, it is stated 
that the proper collector reported the American Manganese Manu¬ 
facturing Company as being indebted to the Government in the 
sum of $778,220.93 for income taxes not paid for the years 1917 
and 1918 and a 5 per cent penalty thereon in the sum of $38,901.15. 
Said taxes, interest, and penalty were still unpaid at the time the 
settlement here in question was made. ! * 

It is contended that the item of $97,139.50, allowed b} r the Secre¬ 
tary of the Interior under the act of March 2, 1919, supra, may not 
be used in partial liquidation of the tax liability because the 

45 tar liability is barred under section 250 (d) of the revenue 
act of 1921, supra, as follows: 

a* * * no gu ^ or proceeding for the collection of any such 
taxes * * * shall be begun, after the expiration of five years 
after the date when such return was filed, * * 

The assessment of taxes in this instance was made, and| the re¬ 
ceiver had due notice of the amount of the liability thereunder, 
within the five-year period following the filing on March 29, 1918, 
of the income-tax return for 1917. Shortly after April 1. 1923, the 
proper collector of internal revenue filed with the receiver—or with 
the State court wherein the insolvency proceedings were pending— 
proof of the Government’s claim for taxes due, and it is contended 
on the part of the receiver and the taxpayer that the filing of proof 
of claim, being subsequent to the expiration of the five-vear period 
from date of filing the return, was inoperative because of the bar in 
the act of 1921. However, it is well settled that in bankrupt cases 
the Government is not required to file proof of a claim for taxes. 
United States v. Eyges, 286 Fed. 683; In re Ashland Emery & Corun¬ 
dum Co., 229 Fed. 829. As stated in re Chandler Motors of New 
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England, Inc., 17 Fed. (2d) 998, “the trustee holds the estate in 
trust for various purposes, one of them being to pay lawful taxes. 
No proceedings by the Government with respect to this tax were 
required, except such as might be necessary in order to fix the 

46 proper amount of it.'* A similar conclusion was reached in 
the case of 1 In re McClure Company, bankrupt, decided 

August 31, 1927, by the United States District Court for the North¬ 
ern District of Georgia. See also sections 3466 and 3467, Revised 
Statutes. Since the receivership proceedings were instituted prior 
to the expiration of the limitation period for collection and since 
the receiver had formal notice of the amount of liability for the 
taxes, the statute of limitations with respect to proceedings to col¬ 
lect the tax is fully satisfied. The cited decision in New York and 
Albany Lighterage Company v. Bowers, 273 U. S. 346, has no appli¬ 
cation for the reason that section 250 (d) of the revenue act of 1921 
was satisfied in the present case by the notification of the receiver of 
the income-tax liability of the company within the period of five 
years from the date of filing of the return. 

L~pon further consideration, the settlement of September 14, 1926, 
must be and is affirmed. 

(Signed) J. R. McCarl, 

Comptroller General of the United States. 

47 Exhibit “ D ” 


A-17692 


[Copy] 


Comptroller General of the United States, 

Washington, Feb. 21,1928. 


American Manganese Manufacturing Company, 

c/o Mant on M. Wyvell, Esq., Union Trust Building, 

Washington, D. C. 

Gentlemen: There has been received in reference to decision 
dated January 25, 1928, of this office, wherein it was held that the 
sum of $97,139.50 allowed the American Manganese Manufacturing 
Company by the Secretary of the Interior under the act of March 2, 
1919. 40 Stat. 1274. should be applied in part liquidation of a tax 
liability of $141,323.58 of said company to the United States for the 
year 1917, your letter of February 9. 1928, inclosing a copy of an 
opinion dated July 21, 1858, of the Attorney General, published in 
9 Op. Atty. Gen. 197, and wherein you contend that the set-off was 
improper. 

This office is familiar with the opinion of the Attorney General 
to which you refer, but the law has been modified since the date of 
said opinion and your attention is invited to my decision of April 
16, 1925, 4 Comp. "Gen. 858, wherein reference is made to Labadie v. 
United States, 33 Ct. Cls. 476; Schooner Henry et al. v. United 
States, 35 Ct. Cls. 394; Taggart v. United States, 17 Ct. Cls. 323. 
See also other cases referred to in said decision. Furthermore, the 
allowance made by the Secretary of the Interior is not a judgment 
of a court, and the facts considered in the opinion of 1858, supra, 
are clearly distinguishable therefrom. As to the right of the Gov- 
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ernment to make the set-off, see section 236, Revised Statutes, as 
amended by the Budget and Accounting Act of June 10, 1921, 42 
Stat. 24; also, Wisconsin Central Railroad Company v. United 
States, 164* U. S. 201, and decisions therein referred to. 

You state that the company is in the hands of a receiver appointed 
by a State court and not in bankruptcy. As to the right of the 
Government to priority in cases of insolvency, see section 3466, 
Revised Statutes; also, Price v. United States, 269 U. S. 492; and 
United States v. Butterworth-Judson Corporation, id. 504. 

The set-off was clearly in accordance with the law, and the action 
hertofore taken in the matter must be and is affirmed. 

Respectfully, 

(Signed) J. R. McCarl, 
Comptroller General of the United States. 


48 Stipulation as to answer 

i 

Filed October 12, 1929 

* * * * * * j * 

It is stipulated and agreed between counsel for the respective 
parties hereto that the answer to the rule to show cause and petition 
shall stand and be considered as an answer upon the amended 
petition. 

R. L. Golze, 

General Counsel. 

O. R. McGuire, 

Attorneys for respondent McCarl. 
Maxtox M. Wwell, 

Clyde L. Rogers, 

Attorneys for petitioner. 


49 Reply to answer 

Filed October 16, 1929 

sjc H: sje 

Now comes David Halstead, receiver of the American Manganese 

v_' 

Manufacturing Company and petitioner herein, and he reaffirms all 
of the averments of his amended petition herein. 

Replying further to the allegations set forth in the preliminary 
paragraph and in paragraphs numbered I. Ill, IV, and; Y of re¬ 
spondent’s answer, petitioner denies and traverses said allegations 
in so far as they controvert the averments contained in the; amended 
petition herein, and states the facts to be and avers as follows: 

First. That the settlement and/or set-off alleged to have been made 
by respondent was not made in accordance with the act of March 
3, 1875 (18 Stat. 481), as stated by respondent, but was made arbi¬ 
trarily and illegally and in disregard of the plain provisions of said 
act. 

Second. Petitioner avers that the correspondence set up by de¬ 
fendant as had by him with the Bureau of Internal Revenue is irrele¬ 
vant and immaterial to the issues presented in this case. 

i 

i 

i 
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Third. Replying further to the matter set forth in Paragraph V 
of respondent’s answer, petitioner alleges that respondent has full 
authority to set aside his alleged settlement of September 14, 1926, 
and to cause the amount alleged by him to have been paid to the 
Secretary of the Treasury to be reestablished from surplus so that 
this petitioner may be paid, and to certify said award so made by 
the Secretary of the Interior in favor of the American Man- 
50 ganese Manufacturing Company to the Treasurer of the 
United States for payment in the sum of $97,139.50 with in¬ 
terest from December 9. 1925. 

Fourth. Petitioner further alleges that the appropriation hereto¬ 
fore made by Congress to pay sums awarded by the Secretary of the 
Interior pursuant to section 5 of the war minerals relief act, to wit 
(40 Stat. 1274), as amended, is available in sufficient sum or sums 
for the payment of the award made by the Secretary of the Interior 
as stated in the amended petition. 

David Halstead, Receiver of the American 

Manganese Manufacturing Company. 

By Maxton M. Wyvell, 

Clyde L. Rogers, 

Attorneys for Petitioner. 

A. G. Dicksox, 

L. M. Swope. 

Of Counsel. 

Receipt of a copy acknowledged this 16th day of October, 1929. 

O. R. McGuire, 

Attorney for Comptroller General 

of the United States. 


Joinder of issue 
Filed October 25, 1929 

******* 

Now comes the respondent, J. R. McCarl, Comptroller General 
of the United States, by his attorneys, and joins issue on the repli¬ 
cation. 

R. L. Golze, 

General Counsel. 

O. R. McGuire. 

Attorneys for Respondent. 

51 Stipulation of faet 

Filed November 1,1929 

******* 

It is hereby stipulated by and between the parties to the above- 
entitled cause by their respective attorneys that— 

(1) The American Manganese Manufacturing Company was and 
is a corporation organized and existing under the laws of the State 
of Pennsylvania, and the petitioner, David Halstead was duly ap¬ 
pointed on December 13, 1922, and is now receiver of said American 
Manganese Manufacturing Company under appointment by the 
Court of Common Pleas No. 4, Philadelphia County, Pennsylvania. 
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(2) The following copies of letters incorporated in and/or annexed 
to the petition and to the answer of respondent herein, respectively, 
correspond to, and are identical with, letters actually mailed on the 
dates given by the persons mentioned in such copies as the senders 
and duly received by the addressees mentioned in the respective let¬ 
ters, and further proof thereof is waived, but nothing Contained 
herein shall be taken or considered by the court as an admission of 
the respondent as to either the competency or materiality in these 
proceedings of the letters hereinafter named in subparagraphs 2 (a), 

(b), (c), and (d). 

(a) Letter from respondent, dated January 5, 1926, copied in 
paragraph ninth of petition. 

(b) Letter of petitioner to respondent dated April 13, 1926, copied 
in paragraph eleven of petition. 

(c) Letter of August 17, 1926. addressed by petitioner’s! attorney 
to respondent, copied in paragraph thirteen of petition. 

(d) Letter from petitioner’s attorney, dated February 9,j 192S, re¬ 
ferred to in paragraph eighteen of petition and constituting peti¬ 
tioner’s Exhibit Two. 

52 (e) Letter to respondent from Commissioner of Internal 

Revenue, dated December 23, 1925, mentioned in paragraph 
two of the answer and being respondent’s Exhibit A. 

(f) Letter to respondent from Commissioner of Internal Revenue, 
dated October 14. 1927, referred to in paragraph three of tlie answer 
and being respondent’s Exhibit B. 

(g) Letter to respondent from Commissioner of Internal Revenue 

dated January 25, 1928, referred to in paragraph four of the answer, 
being respondent’s Exhibit C. I 

(h) Letter from respondent to petitioner, dated February 21, 1928, 
referred to in paragraph four of the answer, being respondent’s 
Exhibit D. 

Both parties reserve the right to object to the competency, mate¬ 
riality, or relevancy of any of the facts stipulated. 

This October 31, 1929. 

Manton M. Wyvell, 
Attorney for Petitioner. 

O. R. McGuire, 

Attorney for Respondent. 

Stipulation waiving a jury 
Filed December 16,1929 

* * * * * * ! * 

I 

In the above-entitled cause it is hereby stipulated between the 
parties, by their respective counsel, that trial may be held without 
a jury. 

David Halstead, 

Receiver of the American Manganese Manufacturing Company, 

By Manton M. Wyvell, 

Clyde L. Rogers, j 
Attorneys for Petitioner. 

O. R. McGuire, 

Attorney for Respondent. 
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Stipulation of fact 
Filed December 23, 1929 

******* 

In the above-entitled cause it is stipulated between the parties 
hereto by their respective counsel that prior to the institution of 
this mandamus suit, and on the 17th day of June, 1929, upon petition 
of David Halstead, receiver and the petitioner herein, in suits 
entitled as follows: 


In the Court of Common Pleas, No. 4, for the county of Philadelphia 

Aldixe Trust Company, Trustee 

vs. 

American Manganese Manufacturing 
Company and Fidelity Trust Company, 

Trustee 

September term, 1922. 

Fidelity Trust Company, Trustee No. 8408. In equity 

vs. 

American Manganese Manufacturing 
Company and David Halstead, Receiver 
of American Manganese Manufacturing 
Company 


Edward E. Marshall, complainant 

vs. 

American Manganese Manufacturing 
Company, defendant 


September term, 1922. 
No. _ 840814.' In 
equity 


the said Court of Common Pleas. No. 4. Philadelphia County. Penn¬ 
sylvania. T. D. Finletter, presiding justice, made the following 
order: 

Order 


And now. June 17th. 1929. upon consideration of the foregoing 
petition and upon motion of Arthur G. Dickson, Esq., of counsel for 
the petitioner, it is ordered, adjudged, and decreed that said David 
Halstead, receiver of American Manganese Manufacturing Company, 
be and he is hereby authorized, empowered, and directed to pro¬ 
ceed to file a petition in the Supreme Court of the District of Colum¬ 
bia for a writ of mandamus directed to J. R. McCarl, Comptroller 
General of the United States, for the purpose of obtaining payment 
of the award made by the Secretary of the Interior in favor of 
American Manganese Manufacturing "Company. 

Bv the court. 


T. D. Finletter, P. J. 
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54 It is further stipulated that this stipulation may be filed of 
record in this case. 

Manton M. Wyvell, 
Attorney for Petitioner . 

O. R. McGuire, 

Attorney for Respondent . 

12/23/29. 

Memorcbndvjm on submission after final hearing 
Filed February 19, 1930 

* * * * * * i * 

The petition for the writ of mandamus in this case prays that the 
writ may issue, addressed to the respondent, 

“ commanding him to revoke, annul, and set aside his said alleged set¬ 
tlement of September 14, 1926, and requiring and directing him to 
certify the said award by the Secretary of the Interior in favor of the 
American Manganese Manufacturing Company to the Treasury 
Department for payment in the sum of $97,139.50, with interest at 
six per cent from December 9, 1925.” 

By written stipulation duly filed the facts that are involved in 
this case are all agreed to. and in addition a written stipulation has 
been filed by which the parties agree that the trial of this proceeding 
take place without a jury. 

Taking up the agreed facts in this case and dealing with those 
facts in chronological order as nearly as may be, it appears! that the 
American Manganese Manufacturing Company, a then going con¬ 
cern, filed, on March 29, 1918, its income tax return for 1917. This 
return appears to have been audited by the Commissioner of;Internal 
Revenue, and four vears eleven months and twentv-two davs later, 
and on March 21. 1923, the commissioner, as a result of his 

55 audit, made an assessment of the tax he decided should be 
paid bv the Manufacturing Company for the year 1917. 

In May, 1919, the Manufacturing Company filed its claim with 
the Secretary of the Interior for an award under the provisions of 
section 5 of the war minerals relief act (40 Statutes 1274). The 
precise date in May when this was done does not appear. But 
treating it as having been filed on the last dav of Mav in 1919, five 
years six months and eight days elapsed between the filing of the 
claim for the award and its allowance by the Secretary of the In¬ 
terior. The award thus made was certified by the Secretary of the 
Interior to the respondent herein for payment. 

In the meantime, and because of evident financial difficulties of 
the Manufacturing Company, several suits were filed by Creditors 
of the company in the September term, 1922, in the Court of Com¬ 
mon Pleas, #4, of Philadelphia County, Pennsylvania, for the pur¬ 
pose of foreclosing mortgages upon the property of the Manufac¬ 
turing Company, for a receiver to conserve the assets of the com¬ 
pany, and for other purposes. On December 13, 1922, that court 
appointed the relator herein receiver for said company, and he has 
been acting as such receiver ever since. 

On April 26, 1923, the collector of internal revenue for the first 
collection district of Pennsylvania, filed, in the receivership pro- 
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ceedings mentioned, a statement of claim for taxes due the United 
States, and this claim is alleged to be for an additional corporate 
tax for the taxable year 1917, with a o% penalty, the principal of 
the tax being claimed to be $236,633.01 and the 5% penalty assessed 
$11,831.65. and in addition interest was claimed at the rate of 1% 
per month until paid, that interest to begin April 12, 1923. The 
claim alleges that no part of said taxes or interest has been 

56 paid: that the same was due and payable at the office of the 
collector at Philadelphia. Pennsylvania: that no security was 

held by the United States and that there were no set-offs or counter¬ 
claims: and that this claim was entitled to be paid before all other 
claims (the priority of the United States for the payment of the 
claim being prescribed by section 3466 of the Revised Statutes and 
section 64 (a) of the bankruptcy act); and also calls attention to the 
provisions of section 3467 of the Revised Statutes which fixes a 
liability on the part of such a person as a receiver who pays any 
debt due by the estate in his hands before he satisfies and pays the 
debts due to the United States by such estate. This claim, or proof 
of claim, seems to have been amended under date of May 12, 1924, 
and then on November 15, 1926. the aforesaid collector of internal 
revenue withdrew the claims filed by him in a paper filed in the 
said receivership proceedings, the language of the withdrawal being 
in these words: 

u and withdraws all claims filed by him against the American Man¬ 
ganese Manufacturing Company for corporation income taxes in 
the above proceedings and withdraws especially the amended proof 
of claim for corporate income taxes filed by him in the above pro¬ 
ceeding under ddte of May 12. 1924.” 

On January 5. 1926. the relator-receiver made a formal claim or 
demand upon the respondent for the payment of the amount of the 
award made by the Secretary of the Interior, as stated above. 
Under that same date the respondent, answering the application for 
the payment of the award, informed the relator that the Commis¬ 
sioner of Internal Revenue had advised him that the Manufacturing 
Company was indebted to the United States in the amount of $778,- 
220.93 income taxes, with penalties amounting to $38,901.15, and that 
these amounts do not include interest which is accrued on the out¬ 
standing assessment, and requesting that he be informed what 

steps the relator intended to take with a view of liquidating 

57 this indebtedness to the United States 

66 and also whether it is agreeable to you for this office to use 
the award apparently due as a partial set-off against the indebted¬ 
ness.’ 7 It is to be observed that nearly a year after this communica¬ 
tion from the respondent Tvas made the collector had, as above set 

forth, withdrawn all claims filed bv him in the Pennsvlvania court 

* __ */ %/ 

against the Manufacturing Company for corporation taxes. 

As a result of some interviews and correspondence following it 
appears that the relator denied any liability on the part of the 
Manufacturing Company for the taxes alleged to be due in the 
respondent’s letter of January 5, 1926; and it would seem that the 
Government's claim for unpaid income taxes was reduced approx¬ 
imately to the first amount stated above—that is, $236,633.01 as 
principal and $11,831.65 as a penalty. The relator continually and 
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persistently denied all liability for income taxes alleged to be due by 
the Manufacturing Company and refused to assent to the suggestion 
of set-off made by the respondent, as stated above. But, notwith¬ 
standing, the respondent insisted on undertaking to set-off the award 
against the income tax claim. 

Several questions of importance were raised by the respective 
parties hereto in the oral argument and in the exhaustive trial briefs 
that have been submitted to the court. 

As the court views the matter, there is a question that may be 
said to stand at the threshold of this controversy and that question 
is this: Is the income tax for the year 1917 for w’hich. as pointed out 
above, a return was made by the Manufacturing Company on March 
29, 1918, an existing, enforceable claim on the part of the Govern¬ 
ment? If it is not, the case presented by the respondent falls to 
the ground, and in that event no claim of the Government existed 
against w’hich the award of the Secretary of the Interior in 

58 favor of the Manufacturing Company could be set-off. No 
attack is made upon the validity of that award, but it appears 

clearly to have been accepted by the respondent as a valid! award. 

In the opinion of the court that question must be resolved against 
the contentions of the respondent. The undisputed fact- is that the 
Manufacturing Company’s return for income taxes for the year 1917 
was made on March 29, 1918. The assessment on that return was 
not made until four years eleven months and twenty-two days there¬ 
after, and if, as contended by the respondent, the applicable statute 
of limitations began to run only after this assessment was made, this 
threshold question would have to be resolved in favor of the re¬ 
spondent’s contention. But the court is of the opinion that the 
statute of limitations under the applicable provisions of law began 
to run from the moment of the taxpayer’s return and not from the 
assessment, which occurred nearly five years later. 

In effect this question was before this court in the case of United 
States vs. Cabot (54 W. L. R. 590). and as it happens the writer 
of this memorandum was the justice before whom that case was 
heard and decided, and the court filed a memorandum in that case 
which is to be found at the citation given. The suit in that case 
was brought by the United States to collect what was alleged to be 
due as unpaid balances of income taxes due and owing by a company 
whose assets had all gone into the possession and ownership of the 
defendant. In the disposition of that case the court held that the 
suit could not be maintained as to the income taxes for the years 
1918 and 1919, but could be sustained as to the year 1920 and for the 
reason that the claim of the Government for the years 1918 and 1919 
had become barred by the applicable statute of limitations. The 
plaintiff in that case sought to overcome the contentions made 

59 by the defendant by invoking the revenue act of 1924, but this 
contention could onlv be maintained bv giving to that act a 

retroactive effect, and this the court held could not be done. In its 
memorandum the court considered the statutory provisions which 
prescribed the statutory bar, and in this connection considered pro¬ 
visions of the revenue act of 1918 and the similar act for 1921, and, 
of course, the revenue act of 1924. Excluding the provisions, as the 
court did in that case, of the revenue act of 1924, in effect the court 
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held that the claims of the Government for income taxes for the 
years 1918 and 1919 were barred of collection. The Government 
appealed from the decision of the court in that case, and so did the 
defendant as to the holding of the court regarding the income tax 
for 1920. These appeals were duly docketed in the Court of 
Appeals, but were abandoned by both appellants, and the appeals 
were formally dismissed. 

Since the decision in that case the Supreme Court of the United 
States handed down its opinion in three cases considered together, 
citation to which may be made by the name of the first of the three, 
Bowers, Collector, vs. New York & Albany Lighterage Company 
(273 U. S. 346). In that case one of the respondents filed its return 
for income and excess-profit taxes for the year 1917 on March 26, 
1918, and paid the amount shown to be due by the return. Shortly 
before the expiration of five years after the return was filed the Com¬ 
missioner of Internal Revenue assessed, and the collector demanded 
payment of, additional income and excess profit taxes for this year, 
which the respondent refused to pay. And then, more than five 
years after the return bv the taxpayer, the collector distrained and 
sold personal property of the respondent to pay the amount claimed 
by the collector. The remaining two cases dealt with the income 
tax for 1916, in which a return was made on February 28, 
60 1917, and in the last case the return for the year 1916 was 

made by the respondent under date of February 27, 1917. In 
each of these cases the collector distrained for the amount assessed 
by the commissioner, and in each case more than five years elapsed 
from the date of the returns made by the taxpayers before the dis¬ 
traints were issued and enforced. Each of the taxpayers sued in 
a Federal court in New York to recover the amount collected under 
these distraints. Judgments ran in favor of the respondents, and 
these judgments were affirmed in the Federal Circuit Court of Ap¬ 
peals. Thereupon writs of certiorari were granted by the Supreme 
Court, and so the cases reached that court. On page 348 the Su¬ 
preme Court used this language: 

“The question for decision is this: Where, under the tax laws 
enacted prior to the revenue act of 1921, income and excess-profit 
taxes were assessed within five years after filing return, does section 
250 (d) of that act bar collection by distraint proceedings begun af¬ 
ter the expiration of the five-year period ? ” 

While the Supreme Court had before it an attempt on the part 
of the collector of taxes to collect the disputed taxes by distraint, it 
called attention to the language of the statute, which is: 

“No suit or proceeding for the collection of any such taxes 
* * * shall be begun after the expiration of five years after the 
date when such return was filed.” 

(Meaning the income-tax returns made by the taxpayers.) The 
court considered the meaning of the language of the statute thus 
used and, among other things, said: 

“ The word 4 proceeding ’ is aptly and commonly used to compre¬ 
hend steps taken in pursuit of either.” 

The word “either” as used in this last quotation referring to 
either a suit or proceeding; and the court adds: 
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“There is nothing in the language or context that indicates an 
intention to restrict its meaning, or to use 4 suit 5 and 4 proceeding 9 
synonymously.” 

The court further proceeds to say: 

61 “The purpose of the enactment was to fix a time beyond 
which steps to enforce collection might not be initiated. The 

repose intended would not be attained if suits only were barred, leav¬ 
ing the collector free at any time to proceed by distraint.” (Italics 
supplied.) 

It may be argued that the Supreme Court was only dealing with 
an attempt to proceed to the collection of the tax by distraint, but it 
seems clear to this court that wdiat the statute of limitations meant 
was that when its bar became effective the tax could not be collected 
by any other “steps” that the Government might attempt,to accom¬ 
plish collection. In the instant case the 44 step ” taken is by setting 
off the claim in favor of the petitioner against the United States 
to effect a collection, as far as the award would go, of an income 
tax barred by the statute of limitations. 

In view of the foregoing the situation resolves itself into this: 
That there is not in existence an enforceable claim by the United 
States which could be set off against the award to the Manufactur¬ 
ing Company made by the Secretary of the Interior; and that award 
calls for no further action by the respondent than its payment, or 
direction for its payment. 

A good deal more might be said in support of the views that the 
court has thus expressed, but the foregoing is enough in the way of 
stating the grounds for the decision at which this court has arrived; 
and that decision requires that a writ of mandamus should issue 
commanding the respondent to do a purely ministerial act,! and that 
is to pay or authorize the payment ox the award made by the Secre¬ 
tary of the Interior in favor of the relator, and an order to this 
effect will be signed on presentation, notice, and settlement. 

62 Since the foregoing was dictated there has appeared the 
opinion of the Court of Appeals in the case of Alameda Park 

Co. vs. Commissioner of Internal Revenue, decided by the, court on 
January 6, 1930, and will be found in volume 58, W. L. R„ at page 
104. The opinion of the appellate court in that case is confirmatory 
of the views expressed above. 

F. L. Siddons, Justice . 

February , 1930. i 

Supreme Court of the District of Columbia 

Saturday, March 8'', 1930. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 

* * * * * * * 

This cause, coming on to be heard on the petition, the rule to 
show cause, the answer of said respondents to said petition, the 
reply by the petitioner to said answer, and the stipulations as to 
facts, and a stipulation having been made that the trial of this 
proceeding take place without a jury, and, after argument by coun¬ 
sel and consideration by the court, it is now by the court this 8th 
day of March, 1930, 
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Adjudged and ordered that the said petition and reply to re¬ 
spondents answer be. and the same are, hereby sustained; and it is 
further 

Adjudged and ordered that a writ of mandamus be issued herein 
directed to the respondent, J. R. McCarl, the Comptroller General, 
commanding him to pay or authorize the payment of the 

63 award made by the Secretary of the Interior in the sum of 
$97,139.50 with interest at six per cent from December 9", 

1925, to the time of payment, to David Halstead, receiver of the 
American Manganese Manufacturing Company, petitioner herein. 

Appeal noted in open court on behalf of respondent. 

Assignment of errors 
Filed March 12,1930 

****** * 

Now comes the respondent, J. R. McCarl, Comptroller General of 
the United States, by his attorneys, and assigns as errors the follow¬ 
ing: 

1. The court erred in not holding that the United States was a 
necessary and indispensable party respondent. 

2. The court erred in holding that the receiver could maintain an 
action against officers of the United States concerning monevs claimed 
bv the United States as its property and deposited into the general 
unappropriated fund of the Treasury pursuant to the settlement of 
September 14. 1926. 

3. The court erred in not holding that a plain and adequate 
remedy existed at law. 

4. The court erred in holding that the claim of the United States 
for payment of taxes due from the petitioner was barred by statutes 
of limitations and could not be set off against sums otherwise due 
from the United States. 

5. The court erred in holding that a petition filed June 21, 1929, 
for writ of mandamus could be used as a writ of error to review the 
settlement made on September 14, 1926, by the respondent pursuant 
to his statutory jurisdiction and in considering the merits of the 

claim of the United States for payment of taxes. 

64 6. The court erred in undertaking on March S. 1930, to 
set aside an accomplished fact—a settlement stated on Septem¬ 
ber 14, 1926, under which moneys were covered into the Treasury 
of the United States to the credit of the unappropriated moneys of 
the United States and long prior to the beginning of the instant 
proceedings commenced on June 21, 1929. 

7. The court had no jurisdiction in the matter, the moneys having 
been deposited in the unappropriated funds in the United States 
Treasury. 

8. The court erred in granting the prayers of the petition and 
in allowing the writ to issue. 

R. L. Golze, 

General Counsel , 

O. R. McGuire, 

Attorneys for Respondent. 
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Designation of record 

! 

Filed March 12, 1930 

* * * * * * * 

The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia the following: 

1. Amended petition with exhibits and rule to show cause; 

2. Answer to rule to show cause and the petition, together with 
all exhibits thereto, and stipulation that it shall stand and be con¬ 
sidered as the answer to the amended petition; 

3. Reply to answer; 

4. Joinder of issue; j 

5. The two stipulations of fact; 

65 6. Stipulation waiving a jury; 

7. Memorandum opinion of the court; 

8. Judgment or order of the court granting the prayers of the 
petitioner; 

9. Assignment of errors; i 

10. This designation. 

R. L. Golze, 

General Counsel , 

O. R. McGuire, | 
Attorneys for Respondent. 

Service of the foregoing designation of record accepted this March 
11th, 1930. " ! 

Man ton M. Wyvell, 

Clyde L. Rogers, ; 
Attorneys for Petitioner. 

66 Supreme Court of the District of Columbia 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 65, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 76850 at law, 
wherein David Halstead, receiver of the American Manganese Manu¬ 
facturing Company, is petitioner and J. R. McCarl, Comptroller 
General of the United States, is respondent, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
13th day of May, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

67 (Indorsement on cover:) District of Columbia Supreme 
Court. No. 5210. J. R. McCarl, Comptroller General of the 

United States, appellant, vs. David Halstead, receiver of the Ameri¬ 
can Manganese Manufacturing Company. Court of Appeals, Dis¬ 
trict of Columbia. Filed May 14, 1930. Henry W. Hodges, Clerk. 
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of Columbia 

I 

April Term, 1930 i 


No. 5210, Special Calendar j 

i 

J. R. McCarl, Comptroller General of the 

United States, appellant 

v. \ 

David Halsted, Receiver of the American Man- 
ganese Manufacturing Company, appellee; 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

COLUMBIA , JUDGE SIDDONS 


OF 


BRIEF FOR THE APPELLANT 


STATEMENT OF THE CASE 

i 

i 

The basic and material facts in this ease are that 
the Secretary of the Interior on December 9, 1925, 
awarded the American Manganese Manufacturing 
Company the sum of $97,139.50 under the War 
Minerals Relief Act of March 2,1919,40 Stat. 1274, 
as amended, and transmitted the voucher therefor 
to the General Accounting Office for settlement; as 

provided in section 305 of the Budget and Account- 

(i) 
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ing Act of June 10, 1921, 42 Stat. 24. (R. 17, 18.) 

The Commissioner of Internal Revenue, who is 
primarily charged with the duty of collection of 
taxes, requested the General Accounting Office, in a 
a letter dated December 23, 1925, to set oft the said 
sum of $97,139.50 against income taxes in the 
amount of $778,220.93, together with penalties of 
$78,901.17 which had been assessed against, and 
which had not been paid by, the American Man¬ 
ganese Manufacturing Company. The Commis¬ 
sioner also requested that when the set-off was made, 
the amount of $97,139.50 be credited to “Collections, 
Internal Revenue/’ (R. 20.) This set-off was 
made and the fund credited as requested in a set¬ 
tlement dated September 14, 1926. (R. 7.) 

The certificate of settlement contained a printed 
notice to the effect that if the claimant was not sat¬ 
isfied with the settlement he could secure a review 
thereof within one year from its date. (R. 7.) 
The appellee, through his attorney, did request on 
February 25, 1927, a review of the settlement (R. 
18), contending that the tax liability had been ex¬ 
tinguished through running of the statute of limi¬ 
tations; that no proper proceeding had been com¬ 
menced therefor; and, in substance, that the Ameri¬ 
can Manganese Manufacturing Company was not 
indebted to the United States for the unpaid taxes. 
By letter of April 18, 1927, the appellant notified 
the Commissioner of Internal Revenue as to these 
contentions on behalf of the receiver for the tax- 
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payer with request for a report thereon. The Com¬ 
missioner of Internal Revenue denied, in a letter 
dated October 14,1927, these contentions of the tax¬ 
payer at some length and contended that the United 
States was legally entitled to collect the amount of 
the taxes. This letter from the Commissioner is in 

i 

the record, pages 21 to 26, inclusive. 

i 

The appellant, in a decision dated January 25, 
1928 (E. 26,28), carefully examined and considered 
the conflicting contentions of the receiver for the 
American Manganese Manufacturing Company as 
set out in request for review of the settlement and 
of the Commissioner of Internal Revenue as sfet out 
in his letter of October 14, 1927. After such con¬ 
sideration, the appellant reached the conclusion 
that the contentions on behalf of the receiver were 
without merit and that the settlement of September 
14, 1926, should not be modified. The receiver, 
through his attorney, requested reconsideration of 
the decision. Such reconsideration was enter¬ 
tained and denied for reasons stated in a decision 
dated February 21, 1928, addressed to the receiver. 
(R. 28, 29.) These proceedings followed. 

The appellee apparently contends that the deci¬ 
sions of the appellant in this matter are in error 
because (1) the American Manganese Manufactur¬ 
ing Company is in the hands of appellee as receiver 
appointed December 13,1922, by the Court of Com¬ 
mon Pleas No. 4 of Philadelphia County, Pennsyl¬ 
vania (R. 1, 11-13) ; (2) that the claim of the 
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United States for taxes, either in whole or in part, 
can not be adjusted elsewhere than in said State 
court (E. 15); and (3) that the claim for taxes is 
barred by the statute of limitations (R. 6). 

The court below wrote a memorandum opinion 
(E. 33-37) which is confined exclusively to answer¬ 
ing in the affirmative the question whether the taxes 
were barred bv the statute of limitations. No con- 
sideration therein was given to the other conten¬ 
tions of the appellee nor to the contentions on be¬ 
half of the appellant. At the conclusion of the 
hearings, the court directed entry of a writ of man- 
damns to compel the appellant to certify for pay¬ 
ment to the appellee the item of $97,139.50 with in¬ 


terest at six per cent from December 9, 1925, to the 
date of payment. (E. 3S.) This appeal is prose¬ 
cuted from that judgment. The assignment of 
errors is contained in the record, page 38. 


STATUTES 

The act of March 3, 1875, 18 Stat. 481, is as 
follows: 

That'when any final judgment recovered 
against the United States or other claim duly 
allowed by legal authority shall be presented 
to the Secretary of the Treasury for pay¬ 
ment, and the plaintiff or claimant therein 
shall be indebted to the United States in any 
manner, whether as principal or surety, it 
shall be the duty of the Secretary to withhold 
payment of an amount of such judgment or 
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claim equal to the debt thus due to the United 
States; and if such plaintiff or claimant as¬ 
sents to such set-off, and discharges his 
judgment or an amount thereof equal to said 
debt or claim, the Secretary shall execute a 
discharge of the debt due from the plaintiff 
to the United States. But if such plaintiff, 
or claimant, denies his indebtedness to the 
United States, or refuses to consent to the 

* i 

set-off, then the Secretar}^ shall withhold 
payment of such further amount of such 
judgment, or claim, as in his opinion will be 
sufficient to cover all legal charges and costs 
in prosecuting the debt of the United States 
to final judgment. And if such debt is not 
already in suit, it shall be the duty of the 
Secretary to cause legal proceedings to be 
immediately commenced to enforce the isame, 
and to cause the same to be prosecuted to 
final judgment with all reasonable dispatch. 
And if in such action judgment shall be ren¬ 
dered against the United States, or the 
amount recovered for debt and costs shall be 
less than the amount so withheld as before 
provided, the balance shall then be paid over 
to such plaintiff by such Secretary with six 

JL. V %7 

per cent interest thereon for the time it has 
been withheld from the plaintiff. 

This statute was amended by the Budget and 
Accounting Act of 1921, 42 Stat. 23, 27, requiring 
the Comptroller General to make the set-off which 
the 1875 law directed the Secretary of the Treasury 
to make. See United States v. LaGrange Grocery 
Company, 31 Fed. (2d) 297. 
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ARGUMENT 

I 

The appellee having statutory authority to make the set¬ 
off in the settlement of September 14, 1926, the court 
below erred in attempting to review the correctness 
thereof in these mandamus proceedings 

Mr. Justice Robb, in writing tlie opinion of this 
court in the ! recent mandamus case of United 
States ex rel. Knickerbocker Insurance Company 
of New York v. Mellon et ah, 41 Fed. (2d) 119,120, 
stated the controlling principle of law as follows: 

* * * It is settled law that mandamus 

will not serve the purpose of an appeal or 
writ of error. Interstate Commerce Com¬ 
mission v. United States ex rel. Waste Mer¬ 
chants’ Ass’n, 260 U. S. 32, 43 S. Ct. 6, 67 L. 
Ed. 112; United States v. Work, 55 App. 
D. C. 139, 2 F. (2d) 941; United Stales v. 
Interstate Commerce Commission, 56 App. 
I). C. 40, 8 F. (2d) 901, certiorari denied 270 
U. S. 650, 46 S. Ct. 351, 70 L. Ed. 781; 
United States v. Robertson, 57 App. D. C. 
179, 18 F. (2d) 829, certiorari denied 275 
U. S. 532, 48 S. Ct. 29, 72 L. Ed. 411; United 
States v. Robertson, 58 App. D. C. 266, 29 F. 
(2d) 639; Bartlesville Zinc Co. v. Interstate 
Commerce Commission, 58 App. D. C. 316, 
30 F. (2d) 479, certiorari denied 279 U. S. 
856, 49 S. Ct. 351, 73 L. Ed. 997. 

Unquestionably, this represents a correct state¬ 
ment of the law of mandamus as declared in the 
cited decisions and many others which could be 
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cited. The case of United States v. Lynch > 137 
U. S. 280, was one where mandamus had been 
sought against the accounting officers of the United 
States to require them to allow a claim which they 
had disallowed. The court denied the writ saying: 


The contention of the relator is that the 
interpretation he puts upon the act is too 
obviously correct to admit of dispute,! and 
that this court has so decided; but it does not 
follow, because the decision of the Comp¬ 
troller and Auditor may have been erro¬ 
neous, that the assertion of relator to! that 
effect raises a cognizable controversy as to 


their authority to proceed at all. What the 
relator sought was an order coercing these 
officers to proceed in a particular way,| and 
this order the Supreme Court of the District 
declined to grant. If we were to reverse 
that judgment upon the ground urged, it 
would not be for want of power in the 
Auditor to audit the account, and in; the 
Comptroller to revise and pass upon it, but 
because those officers had disallowed what 
they ought to have allowed and erroneously 
construed what needed no construction. 
This would not in any degree involve the 
validity of their authority. * * * 


The same result was reached by this Court in 
Carroll Electric Company v. McCarl, 8 Fed. (2d) 
910, and Margulies v. McCarl, 10 Fed. (2d) 1012. 

i 

The award made by the Secretary of the Interior 
under the War Minerals Relief Act was a claim al¬ 
lowed by legal authority within the meaning of the 

8300—30-2 
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act of March 3, 1875, which could be set off against 
the claim of the United States for taxes as asserted 
by the Commissioner of Internal Revenue, who, as 
stated, is the official of the Government primarily 
charged with the collection of taxes. Whether the 
settlement of September 14, 1926, and the appel¬ 
lant’s subsequent decisions of January 25,1928, and 
February 21,1928, were correct, as a matter of both 
law and fact, is immaterial. The appellant had 
statutory duty, responsibility, and authority to 
make the settlement and the court below had no 
jurisdiction in mandamus proceedings to review 
the correctness thereof or to review the conclusion 
of the Commissioner of Internal Revenue that the 
American Manganese Manufacturing Company 
was indebted to the United States for unpaid and 
assessed taxes. The court determined an internal 
revenue tax claim instead of whether the Comptrol¬ 
ler General had before him such a presentation as 
involved his discretion as to making payment and 
the determination of the court is thus upon a col¬ 
lateral matter—the liability for the taxes—rather 
than the discretionary action alone at issue in the 
mandamus proceedings . 

II 

The appellee had a plain and adequate remedy at law, 
negativing the issuance of mandamus 

The Commissioner of Internal Revenue had de¬ 
termined, pursuant to his statutory authority, that 
the American Manganese Manufacturing Company 
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was indebted to the United States for unpaid in¬ 
come taxes largely in excess of the award due from 
the United States, and this Court recently stated, 
in its opinion in McCarl et al. v. Leland, No: 232, 
April Term, 1930, that the action of the Commis¬ 
sioner of Internal Revenue in determining a defi¬ 
ciency in payment of taxes— 

i 

* * * was prima facie correct. j Nei- 
man-Marcus Co. v. Lucas, — App. D. C. —, 
— F. (2d) —, decided May 5, 1930; United 
States v. Anderson, 269 U. S. 422, Wickwire 
v. Reinecke, 275 U. S. 101; Williamsport Co. 

v. United States, 277 U. S. 551; Avery v. 
Commissioner, 22 F. (2d) 6; Brown v. Com¬ 
missioner, 22 F. (2d) 797; Rieck v. Reiner, 
25 F. (2d) 453; Henderson Iron Works & 
Supply Co. v. Blair, 58 App. D. C. 114, 2o F. 
(2d) 538; Bishoff v. Commissioner, 28 F. 
(2d) 91; Green's Advertising Agency v. 
Blair , 31 F. (2d) 96. Prima facie, therefore, 
the amount of the deficiency assessment was 
“then due” the Government. * * *j 

Pursuant to that determination of the Commis¬ 
sioner of Internal Revenue that there was a-defi- 

i 

ciency in taxes unpaid by the American Manganese 

i 

Manufacturing Company and/or its receiver,; and 
the repeated requests of said Commissioner that the 
deficiency be collected, in part, by the appellant, the 
set-off in question w'as made and the item of $97,- 
139.50 was transferred from the appropriation for 
payment of awards under the War Minerals Relief 
Act and deposited in the Treasury in the unappro- 
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priated funds of the United States as a collection 
of Internal Revenue. 

That part of the deficiency in taxes was actually 
collected and under both section 24 of the Judicial 
Code of March 3, 1911, as amended by section 1122 
of the Revenue Act of 1926, 44 Stat. 9, 121, appli¬ 
cable to suits in the District Courts of the United 
States, as well as under section 145 of the Judicial 
Code of 1911, applicable to the Court of Claims, 
the proper procedure would have been for the re¬ 
ceiver to institute suit against the United States in 
either the appropriate district court of the United 
States or in the Court of Claims to recover the 
deduction for taxes in event the receiver desired to 
contest the legality of the action of the Commis¬ 
sioner in the premises. Also, the appellee could 
have brought suit in the Court of Claims on the 
award which would have required the Government 
to counterclaim for the taxes. 

These remedies at law being available to the ap¬ 
pellee, he could not, even if it had been otherwise 
proper, maintain proceedings in mandamus 
against the appellant, and the court below erred in 
not dismissing the proceedings on this ground 
alone. Crosier v. Krupp , 224 U. S. 90; Moore v. 
Greenhow, 114 U. S. 338; United States v. Buell, 
172 U. S. 576. 

Furthermore, it may w’ell be held that these pro¬ 
ceedings to prevent the United States from collect¬ 
ing unpaid taxes of the American Manganese Manu- 
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facturing Company are in violation of section 3224, 
Revised Statutes, which provides that: 

No suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court. ; 

The authorities are legion that a taxpayer can 
not invoke the extraordinary processes of the courts 
to restrain the collection of taxes. See the recent 
case of Bailey v. George, 259 U. S. 16, where such a 
process was denied even on an allegation that the 
tax in question was not due because the statute was 
unconstitutional. Here the allegation is that! the 
tax is not due because the statute of limitations has 
run against it. But even if the appellee is |cor- 
rect and the Commissioner of Internal Revenue is 
incorrect in this matter of the statute of limitations, 
the insuperable obstacles to the maintenance of 
mandamus proceedings are not overcome and; the 
controversy cannot be determined in these pro¬ 
ceedings. 

111 

The United States is a necessary and indispensable party 

The public moneys of the United States to the ex¬ 
tent of $97,901.17 are here involved, and it is well 
settled that suits seeking the control by the courts of 
acts of officers of the United States may not be 
maintained where the effect of the suits will be to 
take or control property of the United States with¬ 
out its express consent thereto. Decatur v. Paul - 

i 

i 
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ding, 14 Pet.; 518; United States v. Guthrie, IT 
How. 74; and Minnesota v. Hitchcock, 185 U. S. 
373. The following eases hold the United States an 
indispensable party when its public property or 
money is involved in suits against its officers: 
Oregon v. Hitchcock, 202 U. S. 62; Weils v. Roper, 
246 U. S. 337; Louisiana v. Garfield, 211 U. S. 70; 
Goldberg v. Daniels, 231 U. S. 218; Louisiana v. 
McAdoo, 234 U. S. 627; Maryla/nd Casualty Com¬ 
pany v. Collector, 24 Fed. (2d) 826; Electric Steel 
Foundry v. Collector, 32 Fed. (2d) 892. 

IV 

The duty of the appellant in the premises was one involv¬ 
ing the exercise of judgment and discretion 

It would have seemed to require no argument to 
demonstrate that the duty of the appellant under 
the act of March 3, 1875, and section 305 of the 
Budget and Accounting Act of June 10, 1921, was 
one requiring the exercise of judgment and discre¬ 
tion in making the set-off. This court has repeat¬ 
edly held that mandamus would not lie to review 
discretionary actions of the appellant. See Car- 
roll Electric Company v. McCarl, 8 Fed. (2d) 910; 
Margulies v. McCarl, 10 id. 1012; Work v. Rives, 
267 U. S. 175. 

V 

The tax was not barred by the statute of limitations 

It is not believed that this question was open to 
the consideration of the court below but was col- 
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lateral to the true issue in a mandamus proceeding 
as to which it was sufficient that the duly consti¬ 
tuted executive officers of the United States had 
found such taxes were due and owing the United 
States, and no arbitrary action in that respect |ap- 

i 

peared. Without prejudice to the position of ap¬ 
pellant as to the basic error of the court below, ap¬ 
pellant urges that the statute of limitations con¬ 
tained in section 250 (d) of the Revenue Act of 
1921, 42 Stat. 265, provided that: 

i 

* * * no suit or proceeding for the col¬ 
lection of any such taxes * * * shall 

be begun, after the expiration of five years 
after the date when such return was 
filed, * * * 

The learned judge below based his opinion; on 
Bowers v. New York and Albany Lighterage Com¬ 
pany, 273 U. S. 346, that the statute of limitations 

i 

had run against the tax in this case. The New 
York and Albany Lighterage case considered the 
statute of limitations in question and involved the 
single point whether a “suit or proceeding” to col¬ 
lect the tax included “distraint” and concluded 
that it did. The question of distraint is not in¬ 
volved in the case at bar and it is difficult to con¬ 
ceive upon what basis the learned trial judge con¬ 
cluded that said case was any authority for his 
conclusion in this case. 

The tax return in this case was filed on March 28, 
1918. (R. 6, 21.) The company went into the 

hands of a State receiver on December 13, 1922. 


i 

i 
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(R. 11.) “A letter dated March 21, 1923, contain¬ 
ing full details of the assessment, was sent by regis¬ 
tered mail on March 22,1923, to the company at its 
Philadelphia address (Washington Registry No. 
328282), and the receiver received this letter March 
23,1923." (R. 22.) That is, the receiver received 

notice of the unpaid taxes with demand for pay¬ 
ment on March 23,1923, or five days prior to March 
28, 1923, when the five-year statute of limitations 
would have run. 

Admittedly, no suit was filed by the United States 
against the receiver within five years from March 
28, 1918, when the tax return was filed, but it has 
not been determined that such suit is necessary 
when the taxpayer is in custodia legis and its affairs 
are being conducted by a receiver appointed by a 
court. A suit, of course, is to establish an obliga¬ 
tion to pay preliminary to execution, but under a 
jeopardy assessment—as here—property may be 
seized and sold. Also where a taxpayer is insol¬ 
vent that obligation is established by sections 3466 
and 3467, Revised Statutes, as follows: 

Sec. 3466. Whenever any person indebted 
to the United States is insolvent, or when¬ 
ever the estate of any deceased debtor, in 
the hands of the executors or administrators, 
is insufficient to pay all the debts due from 
the deceased, the debts due to the United 
States shall be first satisfied; and the prior¬ 
ity hereby established shall extend as well 
to cases in which a debtor, not having suffi- 
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cient property to pay all his debts, makes a 
voluntary assignment thereof, or in which 
the estate and effects of an absconding, con¬ 
cealed, or absent debtor are attached by proc¬ 
ess of law, as to cases in which an act of bank¬ 
ruptcy is committed. [As to priority of 
United States as a u person 7 ’ in bankruptcy 
proceedings, see act May 27, 1926, 44 Stat. 
667, section 15, b.] 

Sec. 3467. Every executor, administrator, 
or assignee, or other person, who pays any 
debt due by the person or estate from whom 
or for which he acts, before he satisfies and 
pays the debts due to the United States from 
such person or estate, shall become answer- 
able in his owm person and estate for'the 
debts so due to the United States or for so 
much thereof as may remain due and unpaid. 


That the company was insolvent is demonstrated 
by the fact that it was placed in the hands of a: re¬ 
ceiver by its unpaid creditors (R. 11-13); that its 
bonded indebtedness was $1,000,000; and thati its 

i 

property brought $200,000 only, or about one-fifth 

i 

of its bonded indebtedness (R. 26). It was the obli¬ 
gation of the receiver, placed on him by express 
terms of the Federal law, to pay the indebtedness 
to the United States. Price v. United States, 269 
U. S. 492; Butterworth-Judson Corporation\ v. 
United States, 269 U. S. 504, 514. 

The receiver was given notice by registered letter 
on March 23, 1923, five days before five years frpm 
March 28, 1918, elapsed, that the taxes were due 


i 
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and unpaid. Is this notice to the receiver, in view 
of the statutory requirements laid upon him to pay 
the debts of his insolvent to the United States, a 
“proceeding” within the requirement of the above 
quoted provision of section 250 (d) of the 1921 
Revenue Act ? The Commissioner of Internal 
Revenue, in his letter of October 14, 1927, to the 
appellant answered that question in the affirmative. 
(R. 21-26.) The court below, in its opinion, gave 
no consideration to the specific question but seemed 
to construe the requirement of “suit” or “proceed¬ 
ing” as svnonymous terms and held the tax to be 
barred because suit was not filed within the five- 
year period. 

The Supreme Court said, page 349, in the New 
York and Albany Lighterage case, with respect to 
this statute of limitations that: 

* * * There is nothing in the language 
or context that indicates an intention to re¬ 
strict its meaning, or to use “suit” and 
4 6 proceeding ’ ’ svnonvmouslv. 

The court further said in that case, page 351, that 
the work “proceeding” is rightly used as descrip¬ 
tive of steps taken for the distraint and sale of 
property to enforce payment of taxes, and page 352 
that “its meaning is not there limited to collection 
by suit.” The court further said, page 351, that— 

* * * A reasonable view of the matter 

is that it was the intention of Congress by 
the clause here in question to protect tax¬ 
payers against any proceeding whatsoever 
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for the collection of tax claims not made and 
pressed within five years. 

i 

This claim for taxes was made on March 23,1923, 
or within the five-year period commencing March 
28,1918, when the return was filed. The claim was 
made on the receiver—to the person whose statutory 
duty it was under sections 3466 and 3467, Revised 

i 

Statutes, to nav the claim. We submit that such 
a claim on the receiver was a “proceeding” within 
the meaning and requirement of the law and that 
the tax claim was not barred. 

There appear to be no precedents exactly in 
point. The Commissioner of Internal Revenue 
cited in support of his view certain decisions of the 
lower courts (R. 24), including United States v. 
Eygcs, 286 Fed. 683; In re Ashland Emery and 
Corundum Company, 229 Fed. 829, and In re 
Chandler Motor Company of New England, 17 Fed. 
(2d) 998. In addition to these cases, counsel for 
this appellant cited to the court, below In re Mc¬ 
Clure Company, 21 Fed. (2d) 538, and City of 
Dallas v. Menezes, 16 Fed. (2d) 779. These are 
bankruptcy cases where it was held that proof of 

i 

claim, etc., for taxes did not have to be filed in bank¬ 
ruptcy cases where the Government is likewise ac¬ 
corded preference in payment of its claims for 
taxes. There is apparently one bankruptcy case 

i 

contra, Citizen’s Bank of LaFourclie v. Miller-Link 
Lumber Company, 16 Fed. (2d) 163. 

Surely in this state of the law as to whether the 
filing of a claim with the receiver was a “proceed- 
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ing” within the requirements of the 1921 Revenue 
Act so as to toll the running of the statute of limi¬ 
tations, neither the appellant nor the Commissioner 
of Internal Revenue may be held to have been in 
the performance of a mere ministerial duty in 
answering the question in the affirmative and in 
holding that the claim for taxes was not barred by 
the statute and that the amount otherwise due from 
the United States should be applied in part pay¬ 
ment of such claim. 

The Supreme Court held in an early case of 
Beers et al. v. Haughton, 9 Peters 329, at page 367, 
that: 

* * * Proceedings, both in common 

parlance and in legal acceptation imply ac¬ 
tion, procedure, prosecution. And such is 
the explanation given to the term proceed¬ 
ings, in the case of Way man v. Southard, 10 
Wheaton 1. “It is applicable/’ say the 
court, “to writs and executions, and is ap¬ 
plicable to every step taken in a cause. It 
indicates the progressive course of the busi¬ 
ness from its commencement to its termina¬ 
tion.” If it is a progressive course it must 
be advancing; and can not be satisfied bv re- 
maining at rest. * * * 

The “proceeding” of the Government to collect 
this tax commenced on March 23,1923, when the re¬ 
ceiver was notified of the claim and demand made 
upon him for payment. Section 752, Pennsylvania 
Statutes, Edition 1921, provides that no claim 
against the insolvent’s estate shall be allowed unless 
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the claimant, or some one for him, if he can not do 
so, shall furnish the assignee or receiver witli a 
statement of his claim, together with a copy of book 
entries appertaining thereto or any note or writ¬ 
ing evidencing the same. As above stated, and as 
shown by the pleadings (R, 22 and 23), the Govern¬ 
ment, by registered letter, notified the receiver : of 
the claim for taxes; that a jeopardy assessment had 
been made as provided by law; and demand V;as 
made for payment. “Shortly after April 1, 3923, 
the Collector filed with the receiver, or with the 
court within which the insolvency proceedings were 
pending, proof of the Government’s claim for taxes 
due.” (R. 24.) It is contended on the part of the 

i 

receiver and taxpayer that the filing of this proof 
of claim, being subsequent to the expiration of the 
five-year period from the date of filing of the tax 
return was ineffective because of the bar of the 
statute. ! 

However, it is believed that the term “proceed¬ 
ing” in the statute of limitations was fully satis¬ 
fied by the notification within the statutory period 
of the receiver that the taxes were due and that; a 
jeopardy assessment thereof had been made, cou¬ 
pled with a demand for payment. There is nothing 
in sections 3466 and 3467, Revised Statutes, which 
requires the Government to file a formal proof of 
claim with a court appointing the receiver. As 
stated by this court in Hyattsville Building Asso¬ 
ciation v. Bowie, 44 App. D. C. 408, 413, “the term 
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4 proceeding’ is a very comprehensive term and, 
generally speaking, means a prescribed course of 
action for enforcing a legal right, and hence it 
necessarily embraces the requisite steps by which 
judicial action is invoked.” 

There are many other similar definitions of the 
term “proceeding” and it is submitted that the 
statute of limitations in this case was satisfied by 
the notification of the Government to the receiver 
that the taxes were due; that a jeopardy assessment 
had been made and that payment thereof should be 
effected. 

In any event, the question whether under the act 
of March 3, 1875, or otherwise, there was a valid 
claim on behalf of the United States for the taxes 
which could be used as a set-off against the award 
made under the War Minerals Relief Act was a 
discretionary one. This Court has repeatedly re¬ 
fused to review in mandamus proceedings the 
merits of a Government claim set off against a 
balance otherwise due a debtor. This was the ex¬ 
act point negatived by this Court in the Carroll 
Electric and Margulies cases, supra . 

VI 

The receiver has no greater rights than the company and 
the United States is not required to pay and then sue 
the receiver in a State court to secure refund 

The proposition of law is so well settled as not 
to require citation of authority that the appellee 


receiver is not entitled to any greater rights than 
the Company has, or had against the United States 
and that the receiver takes the claims of the Com¬ 
pany subject to all defenses and rights of set-off 
that the United States may have against the Com¬ 
pany. Here the United States has, as held byithis 
Court in the Leland case, supra, a prima facie 
claim against the Company for unpaid and assessed 

taxes so determined bv the Commissioner of i In- 

•/ 

ternal Revenue and which claim is sufficient under 

i 

the law for the issuance of a warrant of distress 
and sale of the property of the Company—did it 
have any, which it has not—and no processes of the 
Court could prevent such sale. This claim | for 
taxes was set off against the award under the War 
Minerals Relief Act. We submit that it was prop¬ 
erly so set off in so far as these mandamus proceed¬ 
ings are concerned. 

It was contended in the court below, and doubt¬ 
less the contentions will be renewed here, that the 
United States should pay the award to the receiver 
and submit its claim to the Pennsylvania court: ap¬ 
pointing the receiver for the taxes. That the Gov¬ 
ernment could do this is not denied, but it is denied 
that the Government is required to do it. The 
Government elected to withhold the money and if 
the receiver is dissatisfied therewith, it is a matter 
for him to bring suit against the United States in 
the proper court to test out the matter on its merits. 
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CONCLUSION 

Upon the whole case we respectfully submit that 
the court below erred and that its judgment grant¬ 
ing the writ of mandamus should be reversed with 
directions to dismiss the petition. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

John AY. Fihelly, 

Assistant United States Attorney, 

R. L. Golze, 

General Counsel, 

O. R. McGuire, 

Counsel 

Attorneys for the Appellant . 

August 20,1930. 
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J. R. McCarl, Comptroller General of the United 

i 

States Appellant , ' 


v. 

i 

David Halstead, Receiver of the American Man¬ 
ganese Manufacturing Company, Appellee. 


BRIEF FOR THE APPELLEE 


This action is brought by the authority, order and 
direction of the Court of Common Pleas No. 4, Phila¬ 
delphia County, Pennsylvania, which, through its Re¬ 
ceiver, the petitioner and appellee herein, is custodian 
of all the assets of the American Manganese Manufac¬ 
turing Company of Philadelphia, Pennsylvania. 

The suit is brought to recover possession of an as¬ 
set of said company which has been wrongfully with¬ 
held and diverted from the Receiver by the Comptroller 
General of the United States. 
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STATEMENT OF THE CASE. 

After having given due consideration to its pre- 
viouslv filed claim, the Secretary of the Interior on De- 
cember 9, 1925, duly made an award of $97,139.50 in 
favor of the American Manganese Manufacturing 
Company of Philadelphia, Pennsylvania, pursuant to 
the provisions of the War Minerals Relief Act, Sec. 
5, 40 Stat. 1274, as amended, and said award was on 
the same day,: to-wit, December 9, 1925, duly certified 
to the Comptroller General for payment (R. 2 and 3). 

On December 13, 1922, and while the claim of the 
American Manganese Manufacturing Company for 
losses was pending, the Court of Common Pleas No. 
4, Philadelphia County, Pennsylvania, sitting in 
Equity, duly appointed David Halstead, appellee 
herein, Receiver of all of the property and assets of the 
said American Manganese Manufacturing Company, 
and commanded him to take possession of all the as¬ 
sets and property of the company, and restrained all 
persons from interfering in any way with the Receiver 
in the discharge of his duties (R. 13). 

After his appointment, appellee, David Halstead, 
took charge of the property and assets of the corpora¬ 
tion and of the prosecution of the aforesaid claim pend¬ 
ing before the Secretary of the Interior, which under 
his charge, resulted in the aforesaid award. 

On January 5, 1926, appellee, the Receiver of the 
American Manganese Manufacturing Company, duly 
filed a verified claim for the amount of the award with 
the Comptroller General, appellant herein (R. 3). 

In response to this claim, the Comptroller General 
on January 5, 1926, v T rote to the Receiver, advising 
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him that the Bureau of Internal Revenue had sub¬ 
mitted a statement of alleged unpaid taxes against 
the American Manganese Manufacturing Company for 


the year 1917 in excess of the amount of said award, 
and asking said Receiver whether it was agreeable to 


him that the amount of said award should be used as a 


partial offset against the indebtedness claimed as due 
the United States for such taxes (R. 4). In response 
thereto and under date of April 13, 1926, the appellee, 
Receiver, wrote the Comptroller General, appellant 
herein, refusing to consent to such set off and denying 
the indebtedness of the American Manganese Manufac¬ 
turing Company to the United States for any unpaid 
income taxes and stating the reasons why such taxes 
were not legally due to the United States. Thereafter 
and before the alleged set off was finally made by the 
Comptroller General, the Receiver repeatedly denied 
all indebtedness for income taxes alleged to be due the 
United States from the American Manganese Manufac¬ 
turing Company, and refused to consent to the set! off 
suggested by the Comptroller General. 

In the face of these denials, the Comptroller Gen¬ 
eral, under date of September 14, 1926, notified the Re¬ 
ceiver that he had made on that day a set off of said 
award amounting to the sum of $97,139.50, as a partial 
set off against outstanding income taxes for the vear 
1917 (R. 7). 


ARGUMENT. 


The PRIMARY contentions of Appellee are: 

__ i 

A. That the Comptroller General usurped the ju¬ 
dicial powers of administration that by law are 


i 
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vested solely in the state court of the State of Penn- 
sylvania,—and the jurisdiction of said State Court had 
actually first attached. 

V 

B. That the Comptroller General violated and defied 
the laws of the United States (Act of March 3,1875,18 
Stat. 481) in making a set off to which claimant refused 
to assent, against an indebtedness which he also denied, 
and in so doing assumed judicial powers that are ex¬ 
pressly denied him by said act. 

The SECONDARY contention of Appellee is: 

That in the exercise of such usurped and illegally 
assumed judicial power the Comptroller General at¬ 
tempted to sit'in judgment on, and adjudicate as valid, 
a tax claim of the United States that was, and is, in fact 
invalid and wholly barred bv the Statute of Limitations 
embodied in existing law. 


I. 

THE SOLE DUTY OF THE APPELLANT WAS TO 
PAY THE AWARD TO THE RECEIVER, AP¬ 
PELLEE, AS OFFICER AND AGENT OF THE 
STATE COURT WHICH APPOINTED HIM, 
AND THERE IS NO ADEQUATE REMEDY AT 
LAW. 


Appellee appears herein by authority of, and as an 
officer of the Court of Common Pleas No. 4, Philadel¬ 
phia County, Pennsylvania, a court of competent juris¬ 
diction of the Commonwealth of Pennsylvania, and sub¬ 
mits that the proper and exclusive authority of said 
court may not be encroached upon, nor its prestige 
submitted to derogation by any illegal assumption of 
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autlioritv bv an administrative officer, or any officer, of 
the Federal Government. 


To prevent this happening in the present instance, 

there is no remedy at law and the writ of mandamus 

* 

sought is the onlv remedy available. A court of com- 
petent jurisdiction of the Slate of Pennsylvania is not 
required to sue in the Court of Claims, or elsewhere, to 


recover back money arbitrarily and illegally diverted 
from its custody by the Comptroller General. 


We are in agreement with appellant that the av^ard 
made by the Secretary of the Interior under the War 
Minerals Relief Act was a claim allowed by legal au¬ 
thority and was an asset of the estate of the American 
Manganese Manufacturing Company in the hands of 
the Receiver. 

i 

All of the assets and property of the American Man¬ 
ganese Manufacturing Company, being in the hands of 
the Receiver as an officer of the Court of Common Pleas 

. i 

No. 4, Philadelphia County, Pennsylvania, no one could 
interfere with him in the discharge of his duties, which 
included the collection, preservation and administra¬ 
tion of its assets, and the sole duty of the Comptroller 
General was to certify the award to the Treasury De¬ 
partment for payment. 


The law on this point has been laid down by the 
Supreme Court of the United States in the cases of 
Barton v. Barbour, 104 U. S. 126, and 
Porter v. Sabin, 149 U. S. 473. 


These cases are quoted from at length in Merryweather 
v. United States, 12 Fed. (2nd) 407, C. C. A.; the Merry- 
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weather case being a case where the United States at¬ 
tempted to collect an income tax outside of the State 
Receivership Court, quite similar to the situation here 
presented. In the Merry weather case above cited, the 
Court said, beginning at page 408: 


“This action was brought by the United States 
to establish a claim for income taxes, penalties, 
and interest as superior to all other claims against 
an insolvent corporation of which Merryweather 
had previously been appointed receiver in an ac¬ 
tion pending in the Superior Court of the state of 
Washington. It is alleged that the collector of in¬ 
ternal revenue filed due proofs with the receiver, 
claiming the amount of taxes and penalties, and 
that the receiver refused to give priority to the 
claims over all other debts due by the corporation, 
as provided in section 3466, Revised Statutes 
(Comp. St. Sec. 6372). The receiver answered that 
the receivership proceeding was still pending in 
the state court, that the estate was not ready to be 
closed, that the claim of the United States was on 
file and before the court, and that the United 
States District Court was without jurisdiction to 
grant any relief. 

“(1) By thoroughly established rule, when a 
court, exercising jurisdiction in equity, appoints 
a receiver of all the property of a corporation, ad¬ 
ministration of the estate is assumed by the court. 
The possession of the receiver is the possession of 
the court, and the administration is by the court, 
acting through the receiver for the benefit of those 
who may be found by the court to be entitled to the 
estate. Porter v. Sabin, 149 U. S. 473, 13 S. Ct. 
1008, 37 L. Ed. 815. As a consequence the court 
which holds the estate and administers must de¬ 
cide whether it will determine for itself all claims 
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against the receiver, or will permit suits to be 
brought and determined in other courts. And as 
said by Justice Gray in Porter v. Sabin, supra : 

* * No suit, unless expressly authorized by stat¬ 
ute, can be brought against the receiver without 
the permission of the court which appointed him. ’ 

“The rule rests upon firm ground: One 'who 
brings suit against a receiver without leave 'seeks 
some advantage over other claimants upon the 
assets held by the receiver. Should such a claim¬ 
ant bring his suit in another jurisdiction, and suc¬ 
ceed in obtaining a judgment against the receiver, 
he would have a right to an execution against the 
property in the possession of the receiver, and in 
enforcing execution issued by one court could: seize 
the property held in trust by the receiver in an¬ 
other court. Thus the property of an estate held 
in trust by a receiver could be taken and applied 
to the liquidation of the claim of the holder of the 
judgment, regardless of the claims of other credi¬ 
tors, or of the directions of the court which ap¬ 
pointed the receiver in an attitude of helplessness 
in dealing with the assets lawfully taken into its 
possession, to be administered as a trust through 
the receiver. ’ ’ 

Quoting from Barton v. Barbour above cited, the 
Court noted that the decision in the Barbour case was: 

* * * “that the receiver, having been appointed 
by the state court of Virginia, and the property in 
course of administration being in that state,; and 
the suit having been brought in the District of 
Columbia, a foreign jurisdiction, for an injury re¬ 
ceived in Virginia, there was no jurisdiction in the 
District of Columbia to entertain the suit wthout 
leave having been obtained to bring it. The court 
cited Peale v. Phipps, 14 How. 368, 14 L. Ed. 459, 
'where it was held that property in the hands of a 
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receiver appointed by the court was in the custody 
of the court of which the receiver was an officer, 
and while it remained in the custody and posses¬ 
sion of that court, awaiting its order and decision, 
no other court had a right to interfere with and 
wrest it from the hands of the agent and thereby 
put it out of his power to perform his duty.” 

Quoting from Porter v. Sabin, above mentioned, the 
Court said: 

* * * “ ‘The whole property of the corporation 
within the jurisdiction of the court which ap¬ 
pointed the receiver, including all its rights of 
action, except so far as already lawfully disposed 
of under orders of that court, remains in its cus¬ 
tody, to be administered and distributed by it. 
Until the administration of the estate has been 
completed and the receivership terminated, no 
court of the one government can by collateral suit 
assume to deal with rights of property or of action, 
constituting part of the estate within the exclu¬ 
sive jurisdiction and control of the courts of the 
other.’ * * * 

“(4) Nor can we follow the argument of appel¬ 
lee that, when the property of the insolvent cor¬ 
poration was put into the hands of a receiver ap¬ 
pointed by the state court, the property ‘in effect 
became that of the United States up to an amount 
sufficient to satisfy the claims of the government,’ 
and that the state court would have no jurisdiction 
to dispose of the property without making the 
United States a party, and that, as it could not 
force the United States into its court, no adjudi¬ 
cation could be made concerning the property 
claimed by the United States. The receivership 
did not transfer title of any of the property to the 
United States; nor does the claim of the govern¬ 
ment for a preference over all other creditors give 
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a superior standing with respect to the title to the 
property in the custody of the court. The state of 
Washington and the county of Spokane, claiming 
rights of priority, have equal rights to be consid¬ 
ered in respect to their claims. It is for the court 
to decide which shall be first paid, and for the re¬ 
ceiver to obey the decision . 9 9 

The Merryweather case has been specifically re¬ 
ferred to and endorsed by the Supreme Court of the 
United States (Spokane County v. United States, 279 
U. S., page 91). 

i 

i 

Under similar circumstances, a case may not be re¬ 
moved from a state court to a federal court: 

Mullendore v. American Surety Company of 
New York, 27 Fed. Rep. 2nd Series, page 572, 
C. C. A., certiorari to the U. S. Supreme Court 
denied, 278 U. S. 653. 

In this case a receiver had been appointed by a state 
court in equity. The appellee, subrogated to the rights 
of the United States, filed a claim with the' State Re¬ 
ceiver appointed by said court, and the claim was under 
consideration by the state court. Appellee attempted 
to remove the controversy from the jurisdiction of the 
state court to a federal court, but the Circuit Court of 
Appeals emphatically denied the appellee’s right to 
this removal. In commenting upon this attempt on the 
part of appellee, the Court said: 

* * * “But jurisdiction to determine all ques¬ 
tions of priority and preference is vested in the 
receivership court, and of that jurisdiction it 
cannot be deprived without its consent, either by 
direct suit against its receiver or by a removal to 
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a federal court. In other words, unless the state 
court grants leave to pursue a different course, 
the appellee must prosecute its claim to a final de¬ 
cree in the highest court of the state, and, if the 
decision there is against a right asserted under 
the Constitution or laws of the United States, it 
may seek a review in the Supreme Court. No 
other course is open to it. 

“(3) The appellee has interposed a motion to 
dismiss the appeal upon the ground that, since 
the taking thereof, the receiver appointed by the 
state court has by a general appearance submit¬ 
ted to the jurisdiction of the United States Dis¬ 
trict Court in the proceeding removed into that 
court, and that the proceeding in which the injunc¬ 
tion was granted was merely ancillary to the pro¬ 
ceeding theretofore removed into the United 
States District Court. But it goes without saying 
that no act of the receiver could divest the state 
court of any part of its jurisdiction, and, as there 
was no jurisdiction in the United States District 
Court over the proceeding removed into it there 
could in the nature of things be no jurisdiction 
over a proceeding that was only ancillary thereto. 

“The motion to dismiss the appeal is therefore 
denied, and the decree is reversed.’’ 

This doctrine, so clarified by the courts, has now 
been expressed in the body of the Internal Revenue 
law, See. 274 of the Act of 1928 providing as follows: 

“Sec. 274. Bankruptcy and Receiverships. 

“(a) Immediate assessment.—Upon the adju¬ 
dication of bankruptcy of any taxpayer in any 
bankruptcy proceeding or the appointment of a 
receiver for any taxpayer in any receivership pro¬ 
ceeding before any court of the United States or 
of any State or Territory or of the District of 
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Columbia, any deficiency (together with all inter¬ 
est, additional amounts, or additions to the! tax 
provided for by law) determined by the Commis¬ 
sioner in respect of a tax imposed by this title upon 
such taxpayer shall, despite the restrictions! im¬ 
posed by section 272(a) upon assessments be! im¬ 
mediately assessed if such deficiency has not there¬ 
tofore been assessed in accordance with law. 
Claims for the deficiency and such interest, addi¬ 
tional amounts and additions to the tax majp be 
presented, for adjudication in accordance with law, 
to the court before which the bankruptcy or re¬ 
ceivership proceeding is pending, despite the pend¬ 
ency of proceedings for the redetermination of the 
deficiency in pursuance of a petition to the Board; 
but no petition for any such redetermination shall 
be filed with the Board after the adjudication of 
bankruptcy or the appointment of the receiver.” 

Thus, the right of the State Court to complete;and 
exclusive jurisdiction, not only of the assets of the es¬ 
tate, but also with respect to the determination of all 
claims against the estate, including those of the United 
States Government for taxes, is clearly recognized by 
all legal authorities. 

As the Federal Courts have thus decided that as a 
branch of the Federal Government they have no right 
to interfere with the administration of insolvent con¬ 
cerns in the hands of state courts, it would necessa¬ 
rily follow much more emphatically that the Comp¬ 
troller General, who is in effect merely the chief audi¬ 
tor of the government departments, cannot so interfere 
with the state courts or usurp their normal or legal 
functions. 

The suggestion of appellant at page 10 of his brief, 
that the Receiver must now sue in some Federal Court 
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to recover back taxes which ft* claims he legally paid 
by his alleged set off, means this and nothing else— 
that he asks this Court to approve the strong-arm 
methods he has used without any judicial or other au¬ 
thority whatever, in removing the judicial forum of a 
tax matter from a state court, whose jurisdiction had 
already attached and where it hence belongs, to a fed¬ 
eral court where jurisdiction never attached and where 
it does not belong. He is attempting to argue to this 
Court that he, by fiat, can force the surrender by the 
state court of its exclusive jurisdiction over a tax mat¬ 
ter. The Merryweather and Mullendore cases above 
cited most emphatically say that this cannot be done. 

n. 

THE SET-OFF BY THE COMPTROLLER GENERAL 
WAS IN VIOLATION AND CONTEMPT OF 
THE EXPLICIT TERMS OF EXISTING LAW. 

We are in agreement with appellant that his only 
authority for action in the instant case is the Act of 
March 3,1875 (18 Stat. 481) as amended by the Budget 
& Accounting Act of 1921 (42 Stat. 23, 27), the latter 
act transferring to the Comptroller General the duties 
respecting set off which the law of 1875 vested in the 
Secretary of the Treasury ( U. S. v. LaGrange Grocery 
Co., 31 Fed. (2nd) 297). Said Act of March 3, 1875, 
is copied in full in the petition (R. 8, 9), and also in 
appellant’s brief (pages 4 and 5). It is respectfully 
asked that the Court consider the following language 
thereof: 
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“But if such plaintiff, or claimant, denies his 
indebtedness to the United States, or refuses to 
consent to the set-off, then the Secretary shall 
withhold payment of such further amount of such 
judgment, or claim, as in his opinion will be suf¬ 
ficient to cover all legal charges and costs in pros¬ 
ecuting the debt of the United States to final judg¬ 
ment. And if such debt is not already in suit, it 
shall be the duty of the Secretary to cause legal 
proceedings to be immediately commenced to en¬ 
force the same, and to cause the same to be prose¬ 
cuted to final judgment with all reasonable dis¬ 
patch.” 

i 

It is difficult to conceive how language could be made 
clearer in directing that if the claimant refuses to con¬ 
sent to a proposed set-off, the Comptroller General (for¬ 
merly the Secretary of the Treasury) may not proceed 
to make such set-off, but must cause the merits of the 
claim of the United States to be adjudicated by a com¬ 
petent and regularly constituted judicial tribunal. The 
quoted language of this act clearly recognizes what is, 

i 

of course, patent and obvious, that the making of a 
set-off against a disputed claim involves no mere exer¬ 
cise of “judgment and discretion” as contended by 
Appellant, but instead involves an exercise of a funda¬ 
mental judicial power, which judicial power is by said 
act expressly denied to the Comptroller General and 
required to be referred by him to a competent and 
proper judicial tribunal. That Appellant in the first 
instance recognized his obligation and duty under this 
act is indicated by his inquiry addressed to appellee 
as contained in the last paragraph of Appellant’s said 
letter of January 5,192G, which reads as follows: 
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“It is requested that you advise this office what 
steps you intend to take with the view of liquidat¬ 
ing: the indebtedness of the American Manganese 
Company to the United States for taxes, penalties 
and interest, and also whether it is agreeable to 
you for this office to use the award apparently due 
as a partial off-set against the indebtedness/’ 

To this letter the Receiver, acting for, and as an offi¬ 
cer of, the Court of Common Pleas No. 4, Philadel¬ 
phia County, Pennsylvania, replied under date of April 
13, 1926, in which he emphatically denied that any in¬ 
debtedness for taxes for the year 1917, or otherwise, 
was due from the American Manganese Manufacturing 
Company to the United States, and refused to consent 
to the set-off as suggested by appellant. Said letter is 
fully set forth in the petition (Record 4 and 5), and 
appellee respectfully suggests that the Court read it 
in its entirety. As will be explained later in this brief, 
a suit had already been begun upon this tax claim by 
the filing by the United States Collector of Internal 
Revenue, Philadelphia District, of a proof of claim in 
the Court of Common Pleas No. 4, Philadelphia County, 
Pennsylvania, under date of April 26, 1923 (R. 15). 

The present set-off by the appellant is just such an 
attempted usurpation of judicial power, and in exactly 
the same sense a violation of the fundamental law of 
the Constitution of the United States (Fifth Amend¬ 
ment) as is discussed by Attorney General Black in the 
case of In re Reside, 9 Op. Attorney General 197, at 
page 200, where he states: 

“No such jurisdiction is given to the Secretary 
of the Treasury by any law, and if the Constitu¬ 
tion is not a dead letter Congress cannot confer it. 
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The fifth amendment declares that ‘no person shall 
be deprived of his life, liberty, or property without 
due process of law.’ This means, and has always 
been held to mean, that the right of a citizen to his 
property, as well as his life or liberty, could be 
taken away only upon an open, public, and fair 
trial before a judicial tribunal, according to the 
forms prescribed by the law of the land for the 
investigation of such subjects. If an executive 
officer can make an order that the widow and! chil¬ 
dren of Reside shall be deprived of twenty-four 
thousand dollars without a trial, then the same 
officer may, with equal propriety, issue a warrant 
to hang them, since the Constitution puts life and 
property on the same footing. ,, 

i 

This also is admitted by the Comptroller General 
himself in his decision of September 8, 1928* No. 
A-24049. In this case it appeared that one Walker was 
the recipient of a certain Government pension and that 
it was claimed by the Treasury Department that the 
said Walker was indebted to the Government for cer¬ 
tain income taxes. The Comptroller General in a letter 
to the Secretary of the Treasury on September 8, 1928, 
used this language: 

i 

i 

“Accordingly, the Interior Department should 
transmit a voucher for the next retirement annu¬ 
ities due Allen Walker, until they equal the amount 
of the indebtedness, to this office for payment by 
means of a direct settlement, when the amount 
found due by the Secretary of the Interior will 
be certified to you for payment, thus giving you 
the opportunity, if you so desire, to proceed in the 
manner authorized by the act of March 3, 1875, 
supra , that is, by withholding the amount due the 
United States and effecting the collection thereof 
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either by set-off or by suit dependent upon the 
acquiescence or objection of the debtor 

In the case of Yale and Toivne Manufacturing Com¬ 
pany v. United States, 67 Ct. Cls. 618, the Court said: 

* * * “This claim by the General Accounting Office 
for liquidated damages had not been adjudicated 
and was disputed. The judgment of this court of 
November 3, 1924, was a tinal judgment, unap¬ 
pealed from, properly certified to the Treasurer, 
by him certified to Congress, and by Congress rec¬ 
ognized, and an appropriation made for its pay¬ 
ment. It is clear that the General Accounting 
Office acted illegally in refusing to pay the judg¬ 
ment.’ ? 

(It will be of interest to note that upon the rendition 
of this judgment the Comptroller General revoked his 
alleged set off, ordered the amount restored from sur¬ 
plus and the amount due the Plaintiff was paid him.) 

What are the facts with reference to the suit for 
taxes on the part of the United States Government for 
the year 1917 and at the time appellant made his al¬ 
leged set off? 

The Treasury Department had begun a suit to col¬ 
lect its alleged claim. This suit took the only form 
it could possibly take, namely, the filing of a proof 
of claim in the Court of Common Pleas No. 4 of the 
County of Philadelphia, Pennsylvania. This proof of 
claim was dated and filed April 26,1923. It is properly 
entitled in the Court of Common Pleas No. 4 for the 
County of Philadelphia in the matter of the American 
Manganese Manufacturing Company in Receivership. 
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It was actually under consideration bv the state court 

* %/ 

at the time the Comptroller General made his alleged 
set off of September 14, 1926 (R. 15). 

That the filing of a proof of claims with the Receiver 
in the case of an insolvent corporation is the only regu¬ 
lar and judicially recognized way of instituting a suit is 
clear from the following authorities: 


Citizens Bank of LaFourche v. Miller-Link Lum¬ 
ber Company , 16 Fed. (2nd) 163; 

In re McClure , 21 Fed. (2nd) 538. 

This is also recognized by the Internal Revenue Bu¬ 
reau—Income Tax Ruling I. T. 44, Article 1272 Cumu¬ 
lative Internal Revenue Bulletin IV—2, page 100. 

Under date of August 17,1926, and before the alleged 
set off was made, appellee’s attorney notified the 
Comptroller General that the claim then pending in the 
Court of Common Pleas, Philadelphia County, Penn¬ 
sylvania, against the American Manganese Manufac¬ 
turing Company had been rejected by the Receiver; 
that the matter was before the State Court for adjudi¬ 
cation, and it was suggested to the Receiver that he 
pay the award to Appellee, or otherwise that no fur¬ 
ther action be taken by him until the courts had de 
cided with respect to the legality of the tax alleged to be 
due. Said letter is set forth in full in the petition (R. 
5 and 6). Yet, in the face of these facts the Comp¬ 
troller General attempted to usurp the power and au¬ 
thority of the Courts, and particularly the power and 
authority of the Court of Common Pleas No. 4, Phila¬ 
delphia County, Pennsylvania, and in clear violation of 
the Act of March 3,1875, made an alleged set off of the 
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amount admittedly due the American Manganese 
Manufacturing Company as against this disputed claim 
on September 14, 1926. 

In other words, the Comptroller General attempted 
to assume judicial duties which were not, never had 
been, and under the Constitution of the United States 
could not be, conferred upon him, and he attempted to 
sit not only as judge, but to assume the duties of sheriff 
and marshal, and not onlv to decide the merits of a 
suit then pending in the Court of Common Pleas of 
Philadelphia County, Pennsylvania; but after he had 
decided the suit he attempted to act as marshal or sher¬ 
iff and to collect the same illegally, and he illegally, 
arbitrarily and capriciously attempted to set off 
against the property and estate of the American Man¬ 
ganese Manufacturing Company then belonging to the 
Court of Common Pleas No. 4, Philadelphia County, 
Pennsylvania, an arbitrarily assessed tax,—a mere 
guess on the part of the Internal Revenue Bureau. 

III. 

THE TAX CLAIM ALREADY OUTLAWED MORE 
THAN THREE YEARS BEFORE COMPTROL¬ 
LER GENERAL’S ACTION. 

Since the whole estate and property and assets of 
the American Manganese Manufacturing Company 
were in the hands of the Receiver, and since the Re¬ 
ceiver’s right to possession of such property could not 
be legally interfered with, it is not strictly necessary to 
discuss the merits of the tax suit. Yet, Appellee is 
willing to do so as it likewise clearly appears from the 
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records and from the judicial decisions, that there was 
no tax due the United States from the American Man¬ 
ganese Manufacturing Company. I 

So clearly did it appear that there was not even any 

pretense to a valid claim for income taxes for 1917, 

the only year involved, that Judge Siddons found it 

unnecessary to go into the more fundamental questions 

first discussed herein, and found that there was no 

claim of the Government in existence against which the 

award made bv the Secretarv of the Interior in favor of 

* •/ 

the American Manganese Manufacturing Company 
could be set off, the Court holding (R. 37): 

i 

4 4 That there is not in existence an enforceable 
claim bv the United States which could be set off 
against the award to the Manufacturing Company 
made by the Secretary of the Interior; and that 
award calls for no further action by the respondent 
than its payment, or direction for its payment;’’ 

The return of the American Manganese Manufactur¬ 
ing Company for the year 1917 was filed March 28, 
1918 (R. 6). 

On April 26, 1923, Blakely 1). McCaughn, Collector 
of Internal Revenue of the Philadelphia District, filed 
a proof of claim with the Receiver for additional taxes 
claimed to be due for the year 1917 in the sum of 
$236,633.01 and penalties in the sum of $11,831.65, five 
years and twenty-nine days after the return was filed. 
This was the first suit or proceeding taken by the Gov¬ 
ernment to collect any taxes claimed to be due for the 
year 1917 from the American Manganese Manufactur¬ 
ing Company. The claim was before the Court of Com¬ 
mon Pleas for over three years. On November 15, 



20 


1926, after the appellant had made his illegal set off, 
and after the Receiver had rejected the claim and had 
taken steps to have the merits of the claim adjudi¬ 
cated by the Court of Common Pleas No. 4, Philadel¬ 
phia County, Pennsylvania, the Government discon¬ 
tinued its suit by withdrawing its claim. A copy of 
the withdrawal is attached to the petition (R. 16). 

The withdrawal of the tax claim by the United 
States District Attorney, taking place almost imme¬ 
diately after the Receiver had taken steps to have 
the merits of the claim adjudicated by the Court of 
Common Pleas of Philadelphia County, Pennsylvania, 
constituted a discontinuance and abandonment of the 
tax claim. 

The suit for taxes, therefore, has been terminated 
in favor of the American Manganese Manufacturing 
Company. 

In other words, the Statute had barred the collec¬ 
tion of the tax; the liability for the tax had become 
extinguished, and there was no debt due on the part of 
the Receiver or his estate to the United States Gov¬ 
ernment. 

As hereinafter more fully pointed out, there was, 
however, no procedural continuity connecting this 
proof of claim with the illegal seizure of the award 
which the Comptroller General made by his alleged 
set-off some three and one-half years later. 

Section 250-d of the Revenue Act of 1921 in effect 
when the assessment was made and when the proof of 
claim was filed reads as follows: 

“The amount of income, excess-profits, or war- 
profits taxes due under any return made under 


tins Act for the taxable year 1921 or succeeding 
taxable years shall be determined and assessed by 
the Commissioner within four years after the re- 
turn was filed, and the amount of any such taxes 
due under anv return made under this Act for 
prior taxable years or under prior income, excess- 
profits, or war-profits tax acts * * * shall be deter¬ 
mined and assessed within five years after tile re¬ 
turn was filed, unless both the Commisisoner and 
the taxpayer consent in writing to a later determi¬ 
nation, assessment, and collection of the tax; and 
no suit or proceeding for the collection of any such 
taxes due under this Act or under prior income, ex¬ 
cess-profits, or war-profit tax Acts * * * shall be 
begun, after the expiration of five years after the 
date when such return was filed, but this shall not 
affect suits or proceedings begun at the time of the 
passage of this Act.” 

i 

In Bowers v. New York and Albany Lighterage 
Company, 273 U. S. 346, the application of this section 
to a 1917 tax was squarely before the Court, and: the 
Court held that the five-year limitation applied to suits, 
distraints, and all other proceedings whatsoever to col¬ 
lect the tax. At page 351, the Court said: 

* * * “A reasonable view of the matter is that 
it was the intention of Congress by the clause here 
in question to protect tax payers against any pro¬ 
ceeding whatsoever for the collection of tax claims 
not made and pressed within five years.” 

* i 

The same doctrine was also expressed in Peerless 
Paper Box Manufacturing Company v. Routzahn, 22 
Fed. (2nd) 459. The principle of law so clearly stated 
in Bowers v. New York & Albany Lighterage Com¬ 
pany above is held to apply to cases where the tax- 


i 




payer is in the hands of an equity receiver appointed 

bv a Federal Court. 

* 

Citizens Bank of LaFourclie v. Miller Link Lumber 
Company, 16 Fed. (2nd) 163. In this case proof of 
claim for a 1917 income tax filed with the Receiver 
more than five years after the return was filed was 
held barred by the Statute of Limitations (Revenue 
Act of 1921—the same Revenue Act that applies to 
the instant case). On page 164 the Court said: 

“The assets of that concern being administered 
bv this court, interventions or claims filed in the 

7 

manner in which this one was presented constitute 
the only method bv which, under the circum- 
stances, they may be allowed or paid, as against 
the Miller-Link Lumber Company. It is imma¬ 
terial by what term the proceeding is designated. 
In its last analysis, the effort here is to obtain an 
order from this court that the claim be allowed 
and in the marshalling of assets, that the receivers 
be directed to pay it in preference to other claims. 
It is necesarily a ‘proceeding in court/ and is 
the only procedure, it seems to me, that could be 

followed to accomplish the results desired. 

***#### 

“It being uncontroverted that the intervention 
was filed more than five vears after the return 
was filed, I think the claim should be denied.” 

The application of the principles above discussed 
is very clearly made in Alameda Park Company v. 
Lucas, 37 F. (2nd) 805, recently decided by this Court. 

It therefore clearly appears that the statute of 
limitations had run against the government some 
twenty-nine days before the only lawful suit or pro¬ 
ceeding to collect the alleged tax was begun. It should 
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be emphasized, however, that this suit never resulted 
in the collection of a dollar in tax, and the suit ter¬ 
minated in the following manner: In answer to; the 
receiver’s denial of the legality of the claim and his 
bringing the matter before the state court for an 
order of disallowance, the government on November 
15, 1926, withdrew and abandoned the claim, and the 
suit was terminated in the taxpayer’s favor. 

Of course, the attempted set off made by the Comp¬ 
troller General on September 14, 1926, was an entirely 
separate and independent matter. The return of the 
American Manganese Manufacturing Company as 
stated above was tiled on March 28, 1918. The Comp¬ 
troller General’s action was taken September 14, j926. 
Over eight years and five months had passed before 
the Comptroller General took his illegal and arbitrary 
action to collect the tax. Thus, the applicable statute 
of limitations was overreached more than three vears. 

IV. 

i 

FALLACIES IN APPELLANT’S ARGUMENT. 

i 

Heretofore in this brief there have been pointed out 
the errors of law into which the appellant has fallen. 
Appellee now points out that certain allegations of fact 
which appellant holds out to be essential are likewise 
without basis of fact. Thus, throughout paragraph 
five of his brief, appellant relies on an alleged letter 
dated March 21st, 1923, which he states notified the Re¬ 
ceiver that an assessment had been made, and de¬ 
manded payment of the tax of the Receiver. 
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There is no letter either notifying the Receiver that 
the assessment of the tax had been made, or demanding 
payment of the Receiver, in the record, and appellee 
further states emphatically that no such letter contain¬ 
ing any such statement was ever sent by the Bureau 
of Internal Revenue or received by the Receiver, and 
that there is no such letter in existence. 

Moreover, correspondence from the Internal Reve¬ 
nue Bureau to a taxpayer about a proposed tax could 
not by any stretch of the imagination be a proceeding 
for the collection of the tax. This subject was dealt 
with and dealt with conclusively in the following cases: 

Bowers v. Neiv York and Albany Lighterage 
Company, 273 U. S. 346; 

Alameda Park Co. v. Lucas, 37 Fed. (2nd) 805; 

Citizens Bank of LaFourche v. Miller-Link Lum¬ 
ber Company, 16 Fed. (2nd) 162. 

In the LaFourche case the Government sent notices 
of its intention to assess a tax. See bottom of page 163 
and top of page 164. 

For what purpose the appellant discusses this phase 
of the case at So great length is not clear. As has been 
heretofore pointed out, his action in making the arbi¬ 
trary and illegal set off is in no way related to any al¬ 
leged letters written by the Internal Revenue Bureau 
to the company, nor to anv claim filed bv the Bureau of 
Internal Revenue with the Receiver. His illegal and 
arbitrary action in attempting to collect the tax by set 
off on September 14, 1926, is entirely separate and dis¬ 
tinct, and its inception cannot be dated back to any¬ 
thing preceding this act itself. Therefore, the statute 
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of limitations had barred his action more than three 
years before it was taken. 

i 

Appellant’s suggestion at pages 10 and 11 of his 
brief, that appellee seeks to restrain collection of a tax 
needs only brief attention. Appellee is seeking to com¬ 
pel the Comptroller General to restore and pay over 
an asset, custody of which was in the Pennsylvania 
State Court, and to possession of which the State Court 
is entitled, namely, a sum of money duly awarded to 
the American Manganese Manufacturing Company 
under the War Minerals Relief Act and to pay which 
Congress made a specific appropriation. 

The orderly and only legal methods of collecting in¬ 
come taxes have at all times been open and available 
without interference from the state court, as when the 
Government filed its proof of claim in the State Court 
of Pennsylvania, and then withdrew its claim. There 
has been no attempt to restrain the collection of the tax. 
Of course, the statute (R. S. 3224) refers to the: as¬ 
sessment and collection of a tax by dulv constituted 
authorities, and nothing else. j 

Appellee herein is a Receiver in equity appointed 
by a State Court. The American Manganese Manu¬ 
facturing Company is not in bankruptcy and j the 
Bankruptcy Acts have no application to it. 

If, however, the appellant similarly attempted to 
make a set off against a trustee in bankruptcy; he 
would be completely confounded and defeated. Sec. 
64-A of the Bankruptcy Act, now Title 11, Sec. 104, 
U. S. C. A., gives the Bankruptcy Court and its re¬ 
ceiver sole authority to pass upon claims with respect 
to the amount or legality of taxes. 
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This matter was squarely before the Court in the 
case of the General Film Company, 274 Fed. 903, C. 
C. A. Second Circuit. In that case the Government 
made the contention that the trustee should first pay 
the tax and then sue to get it back, but the Court said: 

“(1) The government’s first proposition is that 
the only remedy open to the trustee for correcting 
any error is to pay the taxes and then proceed 
under Rev. Stat. 3226 (Comp. St. 5949) by ap¬ 
peal to the Commissioner of Internal Revenue 
and, if the Commissioner delav decision for more 

7 v 

than six months, to bring suit. But Congress in 
the Bankruptcy Act of 1898 (Comp. St. Secs. 9585- 
9656) has departed very considerably from the 
principles of public policy theretofore prevailing 
as to the rights of the sovereign. The Supreme 
Court pointed this out in Guarantee Title & Trust 
Co. v. Title Guaranty & Surety Co., 224 U. S. 152, 
32 Sup. Ct. 457, 56 L. Ed. 706. 

“Section 64a of the Bankruptcy Act reads: 

‘The Court shall order the trustee to pay all 
taxes legally due and owing by the bankrupt to 
the United States, state, county, district, or 
municipality in advance of the payment of divi¬ 
dends to creditors, and upon filing the receipts 
of the proper public officers for such payment 
he shall be credited with the amount thereof, 
and in case any question arises as to the amount 
or legality of any such tax the same shall be 
heard and determined by the court.’ Comp. St. 
Sec. 9648. 

“We regard this section as binding upon the 
government because it is named therein and, while 
conferring priority, as giving the bankruptcy court 
the power to hear and determine any question that 
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arises as to the amount e/legality of a tax assessed 
by it. The provision applies to taxes of all the 
persons mentioned, and we could not differentiate 
the government from the other persons in the ab¬ 
sence of language justifying it.” 

i 

V. 

APPELLANT CANNOT PLEAD OR ASSERT IM¬ 
POSSIBILITY OF PERFORMANCE. 

It is a well settled principle of law that appellant 

i 

may not set up impossibility of performance where 
such performance was rendered impossible by his own 
own acts. See U. S. ex re!. Knight v. Ballinger, 35 
App. D. C. 436. 

Averting to the contention of appellant that the 
United States is a necessary and indispensible party 
to the present proceeding because monies of the United 
States are involved, appellee submits that this amounts 
in substance to an effort by appellant to plead impos¬ 
sibility of performance by him due to his own wrong¬ 
ful act. That is, the award of $97,139.50 in question 
only became colorably public monies of the United 
States by reason of the arbitrary, illegal and wrong¬ 
ful act of appellant purporting to divert said award to 
the Treasury of the United States as a tax payment 
in defiance of the Act of March 3, 1875, which he him¬ 
self quotes as his only authority. This same conten¬ 
tion was made in McCarl v. U. S., 30 Fed. (2nd) 561, 
but this Court held otherwise. In this connection also 
see Merry weather v. U. S., 12 Fed. (2nd) 407, where 
the Court held that it is not necessary to join the 
United States as a party in a receivership suit. In 
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the last paragraph of the Court’s opinion, at the bot¬ 
tom of page 410, the Court said: 

“We do not think it necessary to implead the 
United States or any other creditor. The prop¬ 
erty itself being the custody of the court, the col¬ 
lector of internal revenue, a ministerial officer, 
has performed his duty in filing the claim for un¬ 
paid taxes. In re Tyler, 149 U. S. 164, 187, 13 S. 
Ct. 785, 37 L. Ed. 689. Of course, as a sovereign, 
the United States may not be sued; but as a cor¬ 
poration or body politic they may bring suit to 
enforce contracts and protect their property in 
the state courts, or in their own tribunals admin¬ 
istering the same law, and also as owners of 
property they may seek protection by the local 
laws. United States v. Graff, 67 Barb. (N. Y.) 
304; Cotton v. United States, 11 How. 229, 13 L. 
Ed. 675; Ferris v. Chic-Mint Gum Co. (Del. Ch.) 
124 A. 577. 

Attention is also invited to the case of Philadelphia 
Company v. Stimson, Secretary of War , 223 U. S. 605. 
In this case, the Court held: 

“Where complainant does not ask the court to 
interfere with an officer of the United States act¬ 
ing within his official discretion, but challenges his 
authority to do the act complained of, the suit is 
not against the United States.” 

VI. 

THE COMPTROLLER GENERAL CAN CORRECT 

HIS ERROR. 

He did so in the case of the Yale & Towne Lock Mfg. 
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Co., supra. He was directed to do it, and did do it in 
the case of McCarl v. United States, 30 Fed. (2nd) 
561. 

In the above case, sometimes known as the Smoke¬ 
less Fuel Company case, the Order of Mandamus di¬ 
rected Respondent to certify to the Treasury Depart¬ 
ment the voucher of the Department of Labor so trans¬ 
mitted to the General Accounting Office: 

“for payment out of the appropriation for regu¬ 
lating immigration for the fiscal year ending June 
30, 1925, contained in the act of Congress ap¬ 
proved May 28, 1924 (43 Stat. 205, 240), or, if said 
appropriation should not be available for pay¬ 
ment out of any subsequent appropriation by Con¬ 
gress available for the refund of immigration fines 
and which the Department of Labor may have di¬ 
rected to be used for the refund of said $7,000 
fine; and it is further adjudged and ordered! that 
the respondent countersign any check, draft, or 
warrant issued by the Treasury Department in 
payment of said voucher.” 

Immediately after this decision was unanimously af¬ 
firmed by this court, the Comptroller General caused 
the amount of the voucher to be inserted in the second 
deficiency bill, and Congress appropriated the money, 
the Act was signed by the President March 4, 1929, 
Public Document No. 1035, page 54, and Petitioner 
therein has been paid. 

i 

This money may be paid by an appropriation by Con¬ 
gress made at the request of the Comptroller General, 
as was done in the case of McCarl v. U. S., 30 Fed. 
(2nd) 561; or there is still money available in the War 
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Minerals Relief appropriations. Below will be found 
a copy of part of the last report made to Congress by 
the Secretary of the Interior respecting the War Min¬ 
eral Relief appropriation, which report is a public 
record: 


“THE SECRETARY OF THE INTERIOR 

WASHINGTON 


Dec. 3, 1929. 


“The President of the 
United States Senate. 

Sir: 

“In compliance with the provisions of section 5 
of the act of March 2, 1919 (40 Stat. 1272), entitled 
‘An Act to provide relief in cases of contracts con¬ 
nected with the prosecution of the war, and for 
other purposes/ known as the War Minerals Re¬ 
lief Act, I have the honor to transmit the following 
report, covering the calendar year ending Novem¬ 
ber 30, 1929: 


Expenditures 


Salaries. $6,199.92 

Telephone and telephone service.... 15.79 


$6,215.71 

Balance of appropriation De¬ 
cember 1,1929.$946,705.09 

There were no receipts. 

* # • • 


(S) Hubert Work, 

Secretary.” 
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VII. 

i 

THE COURT HAS AMPLE AUTHORITY TO DI¬ 
RECT AND COMPEL APPELLANT TO PER¬ 
FORM HIS MINISTERIAL DUTY HEREIN 
PRAYED FOR. 

U. S. Ex Rel West v. Hitchcock, 19 App. D. C. 333; 
Payne v. U. S. Ex Rel National Railivay Publish¬ 
ing Co., 20 App. D. C. 581. 


This doctrine was distinctly reaffirmed by this Court 
very recently in the case of McCarl v. U. S., 30 Fed. 
(2nd) 561. This case is almost completely parallel to 
the instant case. In this case the Comptroller General 
attempted to act as a judge and review a decision of 
the Secretary of Labor. In the instant case his usurp¬ 
ation of authority is even more flagrant because he 
attempted to assume and usurp duties belonging to the 
Court of Common Pleas No. 4, Philadelphia County, 
Pennsvlvania. In the above McCarl vs. United States 

m/ 

case, this Court said: 


“In our opinion the lower court’s judgment 
was not erroneous. It is true that mandamus will 
not lie to review or control the acts of executive 
officers of the government in respect of matters 
as to which they are vested with discretion, nor 
can such officers be compelled to act or render a 
decision in any particular way so as to make the 
writ serve the function of an appeal or a writ of 
error. On the other hand, the writ may issue to 
compel such officers to perform purely ministerial 
duties when imposed upon them by law. Kendall 
v. United States ex rel. Stokes, 12 Pet. 524, 9 L. 
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Ed. 1181. In such case the writ will issue, even 
though the refusal of the officer to perform the act 
is based on an erroneous construction by him of 
the statue. Roberts, Treas., v. United States ex 
rel. Valentine, 176 U. S. 221, 20 S. Ct. 376, 44 L. 
Ed. 443; McAlester-Edwards Coal Co. v. Fall, 
51 App. D. C. 171, 277 F 573, affirmed Work v. 
U. S. ex rel. McAlester-Edwards Co., 262 U. S. 
200, 43 S. Ct. 580, 67 L Ed. 949. 

“(4) In the present instance the Comptroller 
General was not charged with duties requiring the 
exercise of judgment or discretion, but was called 
upon to perform a purely ministerial function. 
The proceeding related solely to the disposition of 
certain funds which Congress had appropriated 
for the refunding of immigration fines, which were 
to be refunded upon presentation of evidence show¬ 
ing conclusively that collection thereof was made 
through error of government officers. The funds 
thus appropriated were to be expended under the 
direction of the Secretary of Labor, consequently 
the finding of that officer that the fines in ques- 
iton were collected through error of government 
officers was conclusive, and the Comptroller Gen¬ 
eral was not authorized to review it. The certifi¬ 
cation of the voucher by him would be a ministe¬ 
rial act only. 

4 ‘The present case is closely analogous to that 
of Wright v. Ynchausti & Co., 272 U. S. 640. ’ ’ 

CONCLUSION. 

The alleged set off by the Comptroller General was 
capricious, arbitrary and illegal. The Receiver cannot 
be deprived of his right to complete administration of 
the estate. The State Court cannot be deprived of its 
jurisdiction which first attached. The Comptroller 
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General acted in definance of statutory authority. Ap- 
pellee respectfully submits that the order for writ 
of mandamus should be affirmed. 

Respectfully submitted, 


Mantox M. Wyvell, 
Clyde L. Rogers, 
Attorneys for Appellee. 

Of Counsel: 

M. E. Rauber, 

Dickson, Beitler & McCouch. 
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APPENDIX. 

Pennsylvania Statutes. 

Sec. 739. Powers of Assignee or Receiver, Effect of 
Recovery of Property. 

An assignee or receiver for the benefit of creditors 
shall be under the control of the proper court of com¬ 
mon pleas; shall be the representative of the creditors 
of the insolvent, and entitled by proper legal steps in 
his own name as assignee or receiver, to have vacated 
and set aside for the benefit of all the creditors any 
judgment, execution, attachment, sequestration, pay¬ 
ment, pledge, assignment, transfer, conveyance or en¬ 
cumbrance which heretofore could have been avoided 
by the creditors, or any of them, or by which it is at¬ 
tempted to give one creditor preference over another, 
of which bv this act inures to the benefit of all the 
creditors of such insolvent. He shall be vested with 
all the property of the insolvent, real or personal, which 
the insolvent could have sold, assigned or conveyed, 
or which might have been taken in execution or other¬ 
wise made liable for his debts or engagements, or any 
of them, at law or in equity, including patents and copy¬ 
rights, royalties, debts due to or for the insolvent, liens 
or securities therefor, and rights of action or redemp¬ 
tion; and by leave of and subject to the control of the 
court, may carry on any business in which the insolvent 
may have been engaged. Every beneficial power and 
the interest of any person entitled to compel the exe¬ 
cution of a trust power shall pass to the assignee or 
receiver of the person in whom such power or interest 
is vested. He may, by bill of discovery or other legal 
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proceeding, obtain information of and sue for and re¬ 
cover, in his own name as such assignee or receiver, 
any assets which the insolvent might sue for and re¬ 
cover, or which any of his creditors might make avail¬ 
able in payment of their claims, and any recovery had 
shall insure to the benefit of all, in proportion to their 
respective demands. 






